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Parliamentary Debates. 


Rolls moved for leave to bring in a bill to u Woskt 

reſtrain the diſpoſition of lands, whereby 
the ſame become unalienable; which was according- 
ly granted, and the Maſter of the Rolls, Mr. Ord, 
Mr. Glanville, and Mr. Plummer, were ordered to 
prepare and bring in the ſame. This bill was pre- 
ſented to the Houſe by the Maſter of the Rolls on 
the 10th of the ſame month, and being received 
was then read a firſt time, and ordered to be read 
a ſecond, time. Next day the Houſe ordered the 
ſaid bill to be printed, and it was read a ſecond time 
on the 18th, and committed to a Committee of the 
whole houſe. 


O the ;th of March, the Maſter of the ima 


On the 25th of March, a petition of the chan- Cantridge 
cellor, maſters and ſcholars of the univerſity of Faw. 
Cambridge, was preſented to the Houſe and read, till. 
ſetting forth, Thar the univerſity, and the ſeveral 
Colleges therein, were founded and endowed for 
* the maintaining fit perſons, in the ſtudy of uſeful 
knowledge, and the bringing up youth in learning, 
virtue and religion; and that they had hitherro -1 
purſued thoſe ends with great induſtry and ſuc- I 
ceſs; and that many excellent books had been 
written by the members thereof for the ſervice of 
religion, and many uſeful diſcoveries and great 
improvements made in arts and ſciences ; and that 
many of the nobility and gentry had by their 
academical education, been ſo well fitted for the 
Vor. XIV. B 2 ſervice 
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PARLIAMENTARY A. 1736, 


ſervice of the church and ſtate, as to have proved 
the ornaments and ſupports of both ; and that the 
univerſity had at all times before been thought 
worthy of the countenance of the legiſlature, and 
continually favoured by perſons of all orders and 
degrees, eminent for wiſdom and public ſpirit 
and that, if the bill to reſtrain alienations of lands 
ſhould paſs into a law without amendment, it would, 
as the petitioners apprehended, be attended with 
conſequences greatly prejudicial to them at that 
time, and much more ſo in time to come, becauſe 
it would in a great meaſure prevent all donations, 
to ſupply preſent or future deficiencies, or for any 
other wiſe and great purpoſes, how uſeful and ne- 
ceſſary ſoever they might be thought; and that a 
conſiderable part of their revenue, aroſe from an- 


© nuities and other certain payments iſſuing out of 


lands and other eſtates; and that many of thoſe 
payments having been fixed in the reign of Queen 
Elizabeth, and ſtill continuing invariably the ſame, 
were then, by the great fall of money ſince that 


time, ſunk ſo far below their original value, as to 


be inſufficient to anſwer the purpoſes, for which 
they were deſigned; and that ſeveral headſhips 
were under 120, ſome under 100. per annum; 
and that the falaries of ſome profeſſorſnips were 
under 50/1, per annum, and others, as thoſe of 
botany, anatomy, and chymiſtry, had no endow- 
ment at all; and that the income of much the 
greateſt part of their fellowſhips was under ſixty, 
of many under forty, of ſome ſo low as thirty, 


and twenty, and fiteen pounds per annum; and 


that many of their ſcholarſhips and exhibitions 
amounted not to above ſix, fourand three pounds 


per annum; and that ſome were even under thoſe 


ſmall ſums; and that many poor ſtudents had nei- 
ther ſcholarſhip nor exhibition to help towards 
their maintenance; and that the number of ad- 
vowſons in moſt colleges was very ſmall, in pro- 

E portion 
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portion to the number of fellows; and therefore 
praying the houſe to except that univerſity, and 
© the ſeveral colleges therein, out of the ſaid bill.“ 
Which petition was ordered to be referred to the 
committee of the whole houſe, to whom the ſaid 
bill was committed. 


[RY 


Next day a petition of the chancellor, maſters of pe- 
and ſcholars of the univerſity of Oxford, in behalf en. 
of themſelves, and the ſeveral colleges and halls 
within the ſaid univerſity, was preſented to the houſe 
and read, ſetting forth, That the petitioners appre- 

* hended that by the bill then depending before the 

« houſe, to reſtrain the diſpoſitions of lands, whereby 

the ſame become unalienable, they and their ſuc- 

ceſſors might be deprived of the aſſiſtance of fu- | 

ture benefactions, and the charitable donations of |; 

« ſuch, as might be diſpoſed to promote the pious 

intentions, for which that antient univerſity was 

founded; and that the petitioners were by their 

« conſtitution intirely founded in charity, and muſt 

ever continue to depend upon it; and that not- 

vithſtanding the large benefactions with which they 

had been formerly endowed, yet many of the ſo- 

cieties were ſo meanly provided for, that the pious 

* deſigns of their founders muſt remain imperfect, 

© without future benefactions, which had been found 

by long experience, to riſe by ſuch flow degrees, 

that the petitioners hoped, that when their caſe 

vas duly conſidered, they would not be thought 

to be within any of the general miſchiefs, that 

might ariſe from alienations in Mortmain 

and that, as their preſent poſſeſſions were incon- | 

« ſiderable, in reſpect of the great number of per- | 

« ſons that were maintained out of them; and that 

as the donations they then enjoyed, as well as thoſe 

they might afterwards receive, muſt be ſolely ap- 

« propriated to the advancement of religion and 

learning, for thoſe reaſons, they hoped that no | 
B 2 « difficulties | | 
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PARLIAMENTARY A. 1736, 


« difficulties or diſcouragements, would be put in 
the way of thoſe, whole pious and charitable in- 
< tentions might diſpoſe them to give their aſſiſtance 


towards rendering the univerſity in general, as well 


Clergymen's 
ſons corpo- 
ration peti- 
tion. 


as the ſeveral ſocieties of it, more inſtrumental in 
promoting thoſe great and neceſſary ends; and 
that the petitioners therefore hoped, they ſhould 
< be exempted from the reſtraints mentioned in the 
* bill; or that they ſhould meet with ſuch relief 
from that houſe, as to the houſe ſhould ſeem meet. 


Which petition was likewiſe referred to the ſame 
committee, 


On the 31ſt of the ſame month, a petition of the 
governors of the charity for relief of the poor wt- 
dows and children of Clergymen, was preſented to 
the houſe and read, ſetting forth, That by letters 
patent of King Charles II. the petitioners were 
* conſtituted a corporation, for relief of the poor 

widows and children of clergymen, and made ca- 
pable in the law, to take lands, tenements, and he- 
reditaments, not exceeding the yearly value of 
20001. and alſo goods, chattels, and things of what 
nature and quality ſoever, and to alienate and diſ- 
poſe of the ſame ; which capacity was enlarged 
by his late Majeſty King George I. to 3oool. a 
year more, and that the inſtitution ot that charity 
had been ſo well eſteemed, and ſupported by ſo 
many pious and well-diſpoſed perſons, that the pe- 
titioners had, for divers years paſt, been able to 
make a diſtribution of 51. a year to above 800 
widows of very poor clergymen, and to put out 
many of their children yearly to uſeful trades, who 
otherwiſe muſt have been burdenſome to their 
reſpective pariſhes, and their children leſs uſeful 
to the commonwealth, an account of whereof had 
been annually printed and publiſhed 3; and that the 
objects of that charity were far more numerous, 
than the petitioners could provide for, out of their 
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© certain annual revenues, and caſual benefactions, 
their certain annual revenues then not exceeding 
« 3000], a year; and therefore, as that charity was 
« ſo well founded, and for ſo good purpoſes, and that 
corporation reſtrained from accepting lands beyond 
* 50001, a year, and thoſe alienable at the diſcretion 
of the petitioners, praying, that that corporation 
might be wholly excepted out of the bill then de- 
« pending in that houſe, for reſtraining the diſpoſi- 
tions of lands, whereby the ſame become unaliena- 
ble, or that ſuch provition might be made thereby, 
that that corporation might enjoy the benefits in- 
* tended them by the faid royal grants, and that 
the ſame might be preſerved to them, to the full 
extent thereof.” No motion being made for re- 
ferring this petition to the committee, it was ordered 
to lie upon the table, 


On the 2d of April, a petition of the governors Wren | 
of the bounty of Queen Anne, for the augmentation 5 
of the maintenance of the poor clergy, was preſent- on petition» 
ed to the houſe and read, ſetting forth, That the 
« ſaid governors were made a body corporate by her 
late Majeſty Queen Anne, in the third year of her 
reign, in purſuance of an act of Parliament, impow- 
ering her to ſettle upon them the revenue of the firſt 
fruits and tenths, for the augmentation of the main- 
tenance of the poor clergy, and to make rules and 
orders for the regular adminiſtration of the ſame, 
by which ſtatute, licence was given to all and every 
perſon or perſons, by deed inrolled in ſuch manner, 
and within ſuch time, as was directed by the ſtatute 
made in the 27th year of the reign of Henry VIII. 
for inrollment of bargains and ſales, or by laft will 
or teſtament duly executed, to grant to the ſaid. 
corporation and their ſucceſſors, lands, tenements, 
hereditaments, goods and chattels for the purpoſes 
mentioned in the ſaid act; which corporation had. 
alſo thereby full _ to purchaſe, take and 


3 enjoy 
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PARLIAMENTARY A, 1736. 


enjoy money, lands, tenements, goods, and chattels, 
without any licence or writ ad quod damnum, the 
ſtatute of Mortmain, or any other ſtatute or law 
to the contrary notwithſtanding ; and that after- 
wards, in purſuance of the powers granted by the 
ſaid ſtatute, divers rules and orders were ſettled 
and confirmed by her ſaid late Majeſty, under the 
great ſeal; by ſome of which rules and orders, the 
augmentations to be made, were directed to be 
by way of purchaſe, and not by way of penſion ; 
and the ſtated ſum to be allowed for the augmen- 
tation of each cure, was limited to 200 J. to be in- 
veſted in a purchaſe, at the expence of the corpo- 
ration; and the ſaid governors were empowered to 
give the ſaid ſum of 200 l. to cures, not exceeding 
351. per annum, (which ſum was afterwards, by 
the authority of his late Majeſty King George I. 
extended to 50 J. per annum,) where any perſons 
would give the ſame or greater ſum or value in 
lands or tythes; and ſuch governors were directed 
every year, between Chriſtmas and Eaſter, to cauſe 
the account of what money they had to diſtribute 
that year to be audited, and when they knew the 
ſum, public notice was directed to be given, that 
they had ſuch a ſum to diſtribute in ſo many ſhares, 
and that they would be ready to apply thoſe ſhares 
to ſuch cures as wanted the ſame, and were by the 
rules of the corporation, qualified to receive them, 
where any perſons would add the like or greater 
ſum to it, or the value in lands or tythes for any 
particular cure; and that the petitioners appre- 
hended, that by the bill then depending before 
the houſe, to reſtrain the diſpoſitions of lands, 
whereby the ſame become unalienable, the rights 
and powers veſted in them by the ſaid act, and 
by the rules and orders made in purſuance thereof, 
might be greatly affected, if ſome proper provi- 
ſion ſhould not be made to prevent it; and _ 

| « fore 
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fore praying that a clauſe or clauſes might be ad- 
« ded, whereby the ſaid rights and powers might 
© be ſecured.” 


After reading this petition, a motion was made 
and ſeconded, for ordering it to be referred to the 
conſideration of the committee, to whom the ſaid 
bill was committed; and the fame being oppoſed, 
after a pretty long debate, the queſtion was put, and, 
upon a diviſion, carried in the negative by 143 to 
95 3 whereupon the petition was ordered to lie upon 
the table, 

The ſame day, the houſe, according to order, re- 
ſolved itſelf into a committee of the whole houſe, up- 
on the ſaid bill, and made ſome progreſs, Mr, Gyb- 
bon being in the chair; after which Mr. Speaker re- 
ſumed the chair, and Mr. Gybbon reported from the 
committee, that they had made ſome progreſs in the 
bill, and had directed him to move, that they might 
have leave to fit again; whereupon it was reſolved, 
that the houſe would, upon Monday then next, at 12 
o' clock, reſolve itſelf into a committee of the whole 
houſe, to conſider farther of the ſaid bill. 


On the ſaid day, being Monday, April 5th, it 
was moved and reſolved, That an humble addreſs 
ſhould be preſented to his Majeſty, That he would 
be graciouſly pleaſed to give directions to the pro- 
per officer to lay before that houſe, an account of 
* what licences had been granted by the crown, and 
for what values reſpectively, to any perſon or per- 
* ſons, bodies politic or corporate, their heirs or 
* ſucceſſors, to alienate in mortmain, and to pur- 
© chaſe, take and hold in mortmain in perpetuity, 
© any lands, tenements, or hereditaments whatſo- 
ever, ſince the act of the 7th year of the reign of 
King William III. intitled, An A for ihe encou- 
* ragement of charitable gifts and diſpoſitions, to that 


« preſent time.” 
| B 4 After 


DiviG 


Bill com- 
mitted, 


Licences ad- 
dreſſed for. 


Clauſe for 
excepting 
the univer- 


ſities. 


Advowſons 
not to be ex- 
changed, 


Grey-coat 
hoſpital pe- 
tition. 


PARLIAMENTARY A. 1736. 


After which the houſe, according to order, reſol- 
ved itſelf into a committee of the whole houſe, to 
conſider farther of the ſaid bill, when Mr. Gybbon 
being their chairman as before, the clauſe for ex- 
cepting out of the ſaid bill the univerſities of Oxford 
and Cambridge, and the Colleges of Eaton, Win- 
cheſter and Weſtminſter, with a proviſion relating to 
advowſons, was preſented, and a motion made for 
its being received and made part of the bill, which 
occaſioned ſome debate ; but upon the queſtion's 


being put, it was, upon a diviſion, carried in the 
affirmative, by 227 to 130. | 


With reſpect to the proviſo relating to advow- 
ſons, an amendment was propoſed for leaving it in 
the power of the ſeveral colleges belonging to the 
two univerſities, to exchange ſmall livings for lar- 
ger, ſoas not to increaſe the number of advowſons, 
to which they were by the act to be reſtrained, 
which occaſioned a new debate, and at laſt up- 
on putting the queſtion, it was carried in the nega- 
tive. | 


After which, the committee having gone through 
the bill, they directed their chairman to report the 
amendments they had made to it, when the houſe 
ſhould pleaſe to receive the ſame ; and on the 7th a 
petition of the Grey-coat hoſpital in Tothill-fields, of 
the royal foundation of Queen Anne, was preſented 
to the houſe and read, ſetting forth, That by let- 
< ters patent dated the 19th day of April, in the 5th 
year of the reign of the late Queen Anne, the pe- 
< titioners were conſtituted a corporation, and made 
capable in the law to take lands, tenements, and 
hereditaments, not exceeding the yearly value of 
© 2000 l. and alſo goods, chattels, and things of 
Vat nature or value ſoever, for the benefit of ſuch 
poor children of the pariſh of St. Margaret, Weſt- 
© minſter, as from time to time ſhould be admitted 


into 
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into the ſaid hoſpital; and that the petitioners had 
« for ſeveral years paſt been enabled to maintain, 
« cloath and teach a conſiderable number of poor | 
children of both ſexes, and had, from the time of | 
the firſt foundation of the ſaid hoſpital, placed out 
above 500 ſuch children apprentices, ſome to the 
ſea-ſervice, and others to uſeful trades, huſbandry, 
and houſewifery; and that the children then, and 
many years paſt, were many more in number than 
the petitioners could provide for by the yearly ſub- 
ſcriptions and collection oined to the certain annual 
revenues of the ſaid hoſpital, which together, at 
that time, did not exceed 700 l. a year; fo that 
were it not for the caſual and generous benefac- 
tions, the petitioners had received by the bequeſts 
of ſeveral pious and well-diſpoſed perſons, they 
could not take ſo many poor children into their 
care and protection, to be maintained, cloathed, 
and inſtructed ; and therefore, in conſideration the 
then annual revenue belonging to that hoſpital was 
of ſo ſmall a value, praying that that corporation 
might be excepted out of the bill then depending in 
that houſe, for reſtraining the diſpoſitions of lands, 
whereby the ſame become unalienable, or that ſuch 
« proviſion might be made thereby, that the be- 
« nefits intended them by the grant of their royal 
« foundreſs might be preſerved to them in their full 


extent.“ Which petition was ordered to lie upon 
the table. 
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Next day a petition of the truſtees of the ſeveral] — 
chariry-ſchools within the cities of London and IM eſt- — 2 
minſter, borough of Southwark, and bills of morta- 
lity, in behalt of upwards of 5000 poor children 
cloathed and educated in the ſaid ſchools; and alſo 
in behalf of all other charity-ſchools in this kingdom, 
for the education of the children of the poor in the 
principles of the church of England, as by law eſta- 
bliſhed, was preſented to the houſe, and read, ſet- 


ting 
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ting forth, That, if the bill then depending in 
* that houſe, to reſtrain the diſpoſitions of lands, 
© whereby the ſame become unalienable, ſhould 
paſs into a law without amendment, it would pre- 
vent many Charitable donations for the promotion 
of the ſaid ſchools, which were ſo far from having 
any large endowments in land or money, that ve- 
ry few had ſo much as a ſchool-houſe; and that, 
as the voluntary contributions did not equally and 
regularly anſwer the conſtant expences, the truſtees 
in ſeveral places had been. obliged to reduce the 
number of their children, and in others the ſchools 
had been entirely laid down, for want of means to 
ſupport them ; and repreſenting to the houſe the 
great ufefulneſs of thoſe ſchools, and alledging that 
during the continuance thereof, the petitioners had 
placed out upwards of 17,000 children within the 
faid bills of mortality ro apprenticeſhips in the low- 
er trades, and to menial ſervices, whereof about 
one half had been put out to ſuch ſervices, be- 
ſides near 400 bound to the ſca- ſervice; and there- 
fore praying the houſe to except the ſaid charity- 
ſchools out of the ſaid bill, or to grant them ſuch 
other relief, as to the houſe ſhall ſeem meet.” 
This petition was likewiſe ordered to lie upon the 
table, 


The fame day the report from the committee up- 
on the ſaid bill was received, and the amendments, 
with amendments to one of them, all agreed to 3 
after which the bill, with the amendments, was or- 
dered to be ingroſſed, and on the 1 5th the bill was 
read a third time, and a motion made for its being 
paſſed, which occaſioned ſome debate; but upon 
the queſtion being put, it was, upon a diviſion,carried 
in the affirmative by 176 to 72; and Mr, Gibbon 
was ord red to carry the bill to the Lords, and de- 
fire their <-21currence, 


On 


On the 16th of April, this bill was read a firſt Bill read by 


time in the houſe of Lords, a ſecond time on the 
20th, and on the 5th of May, the ſaid houſe re- 
ſolved itſelf into a committee upon the ſame, when 
the chief debates happened both in relation to the 
merits of the bill in general, and in relation to the 
ſeveral particular clauſes, 


Before the houſe reſolved itſelf into the ſaid com- Sd — 


univerſities. 


mittee, the Lord Gower moved for an inſtruction to 
receivea clauſe in favour of the univerſities, much of 
the ſame nature with that propoſed in the houſe of 
Commons, with reſpect to the giving them a liberty 
to exchange the ſmall livings they were, or might 
be in poſſeſſion of, for others of a greater value, ſo 
as the number of advowſons in the poſſeſſion of any 
college, might never exceed the number preſcribed 


11 


their Lord - 
ſhips. 


by the bill; in which he was ſupported by the Lord 


Bathurſt, the Earl of Abingdon, the Earl of Strafford, 
&c. but upon the queſtion's being put, it was carried 
in the negative. 


After the houſe had reſolved itſelf into the com- Amendment 
0 E pre- 
amble 


mittee, the Earl of Strafford took notice that the 


words (to uſes called charitable uſes) in the pream- poſed. 


ble, ſeemed ro caſt ſome ſort of reflexion upon thoſe 
charitable foundations which had been lately eſta- 
bliſhed, none of which, he hoped, their Lordſhips 
would look on as a public miſchief, and therefore he 
propoſed leaving them out, in which he was ſecond- 
ed by the Earl of Abingdon, and the Biſhop of Sali/- 
bury, but this amendment was diſagreed to ; becauſe 
ſome of the late diſpoſitions made to ſuch foundations 
ſeemed to be a little extravagant, and even the foun- 
dations themſelves, it they had not already, might 
very ſoon become a public miſchief. 


The Biſhop of Saliſbury likewiſe took notice, 
That by ſome words in the firſt enacting _— 
SY 
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the charitable foundation called Queen Anne's boun- 
ty, which he hoped was looked on by all their 
Lordſhips as a moſt uſeful and neceſſary founda- 
tion, would be diſabled even from taking any ſum 
of money or other perſonal eſtate ; for by that 
clauſe, as it then ſtood, no ſum of money or other 
perſonal eſtate whatſoever, to be laid out in the pur- 
chaſe of lands, could be given by will to any cha- 
ritable uſe whatſoever ; and as that ſociety, by 
their own rules and orders, were obliged to employ 
all ſums of money left to them in the purchaſe of 
lands, he wasafraid, that every legacy left to them 
by will, would be within the reſtraining words of 
that clauſe 3 therefore he hoped ſome explanato- 
ry words would be added in behalf of that ſociety ;? 
but this was likewiſe diſagreed to. 
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Then the Lord Hardwicke took notice, That the 
general words in the reſtraining clauſe might, in 
ſome caſes, affect purchaſes for a valuable conſide- 
ration, therefore he moved, that the following pro- 
viſo ſhould be inſerted in the bill, viz. 

Provided always, that nothing herein before- 
< mentioned, relating to the ſealing and delivery of 
any deed or deeds, twelve kalendar months at 
< leaſt, before the death of the granter, or to the 
< transfer of any ſtock, ſix kalendar months before 
© the death of the granter, or perſon making ſuch 
< transfer, ſhall extend, or be conſtrued to extend, 
© to any purchaſe of any eſtate in lands, tenements, 
< or hereditaments, or any transfer of any ſtock, to 
© be made really and bona fide for a full and valuable 
£ conſideration actually paid, at or before the mak- 
© ing ſuch conveyance or transfer, without fraud or 
* colluſion, | 

This was objected to by ſome Lords, as being 
unneceſſary, and as it would afford a handle for 
evading the law ; for as conveyances of land eſtates 


might be, according to the laws of this kingdom, 


made 
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made by perſons on death- bed, it would be eaſy for 
any charitable corporation or body politic, to pay a 
full and valuable conſideration in ready money, at 
or before the making of any ſuch death- bed convey- 
ance or transfer, and at the ſame time to have a will 
made, whereby the ſum ſo paid ſhould be left them 
by way of legacy, which would be a good bequeſt; 
and with that legacy the body politic might replace 
the money which they had laid out upon the pur- 
| chaſe 3 but it being the general opinion, that ſuch a 
'* conveyance and bequeſt would be interpreted, as 

made by fraud or colluſion, in order to evade the 
law, and would not therefore be within the proviſo 
and it being thought, that it would be a great hard- 
ſhip upon all bodies politic, to make void every pur- 
chaſe or transfer they could afterwards make or re- 
ceive, in caſe the granter, or perſon who made the 
transfer, ſhould, by accident, die within a twelve- 
month after ſuch purchaſe, or within ſix kalendar 
months after ſuch transfer, even though really and 
bona fide made for a full and valuable conſideration, 
| paid at or before the making of ſuch purchaſe, or 
x transfer, therefore it was agreed, that the proviſo 

| offered ſhould be inſerted, and made part of the 
bill. 

The committee went afterwards through the bill, Words pro- 
and ordered their amendment to be reported to the E 5 
houſe, and accordingly, on the 1 1th, the Lord De- 
lawar, their chairman, reported the ſame to the 
houſe, when a propoſition was made to leave out, at 
the latter end of the firſt enacting clauſe, theſe words, 
viz. * And unleſs the ſame be made to take effect, 
« jn poſſeſſion for the charitable uſe intended, imme- 
« diately from the making thereof, and be without 
© any power of revocation, reſervation, truſt, con- 
« dition, limitation, clauſe, or agreement whatſo- 
ever, for the benefit of the donor or granter, or of 
© any perſon claiming under him.“ This occaſion- 
ed a pretty long debate, the ſubſtance of which — 
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ſhall give in the argument upon the bill in general; 
but the queſtion being at laſt put, Whether thoſe 
words ſhould ſtand part of the bill, it was reſolv- 
ed in the affirmative; and the amendment made 


by the committee being agreed to, the bill was 


ordered to be read a third time ; which was ac- 
cordingly done on the 13th, and the bill paſſed with- 
out a diviſion ; but the following temporal Lords 
entered their proteſt, without giving any reaſons, 
VIZ, 


Abingdon, Northampton, 
Beaufort, Litchfield, 
Oxford and Mortimer, Strafford, 
Montjoy. 


The arguments for the bill were as follow, viz. 


* My Lords, As the landed intereſt of this king- 


dom has always been our chief ſupport againſt fo- 


reign enemies, and the great bulwark for defend- 
ing the liberties of the people, againſt the at- 
tempts of ambitious incroaching power, therefore 
it has always been reckoned a moſt neceſſary and 
a fundamental maxim of our conſtitution, not to 
allow any great ſhare of our landed intereſt to be 
veſted in ſocieties or bodies politic, either ſacred or 
profane: This maxim appears 'to be coeval with 
our monarchy, and it is expreſly eſtabliſhed by 
the great charter; for though grants or alienations 
of lands to religious houſes only, be thereby pro- 
hibited, yet this prohibition was founded upon 
the general maxim, and religious houſes only were 
then mentioned, becauſe alienations to them was at 
that time the only tranſgreſſion of this maxim, 
which had been felt or complain'd of; but in the 
very next reign, in the ſeventh year of the — 8 
of our great Edward I. this defect was ſupplied; 
and by an expreſs ſtatute, alienations of lands to 
- any 
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any body politic whatſoever, were forbidden, un- 
der pain of forfeiting the ſame: Nay, fo ſenſible 
was that wiſe King of the neceſſity of this maxim, 
that by the ſaid ſtatute it is enacted, That no bo- 
dy politic ſhall preſume to appropriate to them- 
ſelves any lands or tenements by any artful or eva- 
ſive method whatſoever ;z and of ſuch conſequence 
was the alienation of lands in Mortmain thought of 
old, that by one cf our old ſtatutes, the writ ad 
quod damnum, tor alienating lands in Mortmain was 
ordered not to be granted, but upon petition in full 
Parliament. 

« *Tis true, my Lords, our anceſtors had ſeveral 
reaſons for preventing the alienation of lands in 
Mortmain, which do not ſubſiſt at this day. We 
are not now in any danger of having our lands 
ſwallowed up by an ambitious and avaritious cler- 
gy, therefore we need not provide ſo ſtrongly a- 
gainſt our lands paſſing into their hands, The de- 
fence of the nation does not now ſo much depend 
upon our militia or military tenures, therefore the 
ſafety of the nation cannot be brought into ſo 


great danger by a multiplicity of ſuch grants: And 


as our lands are all now held by ſocage tenure, 
neither his Majeſty, nor any inferior Lord under 
him, can be ſo much injured by ſuch a grant: But 
there is another reaſon which then ſubſiſted, which 
now ſubſiſts, and which will always ſubſiſt; for 
if a great part of the land eſtates of this kingdom 
ſhould ever come to be poſſeſſed by corporations 
or bodies politic, it might be of the moſt danger- 
ous conſequence, both with reſpect to our ſecurity 
againſt foreign invaſions, and with reſpect to the 
preſervation of our rights and privileges; becauſe 
it is certain, that a man who has in his own perſon 
a particular right to any land eſtate, which he may 
tranſmit to his poſterity, will be more daring and 
active in the defence of that right againſt a foreign 

enemy 
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enemy, and more jealous of arbitrary power by 
which that right may be made precarious, than we 
can ſuppoſe any man will be, who has a right in 
the lands only as a leſſee, or as a member of a 
corporation. This, my Lords, to me will always 
be a ſtrong reaſon for looking with a jealous eye 
upon the growing property of corporations in the 
lands of this kingdom: This I take to be now one 
of the chief reaſons for not allowing any bodies po- 
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litic to purchaſe lands without the King's licence; 


* and while our laws continue as they ſtand at pre- 
« ſent, it is to be hoped that the power of granting 
* ſuch licences will be made uſe of with great cir- 
cumſpection. 8 

As this power has not yet been too far extend- 
ed, as we are certain no wrong or unwiſe uſe will 
be made of it during his preſent Majeſty's reign, 
© therefore it is not yet abſolutely neceſſary to ſubject 
it to any reſtraint: But, my Lords, there is an e- 


vil lately grown up; an evil not founded upon 


© our ancient conſtitution, but an evil which took 
its riſe from our having departed, about two cen- 
turies ago, from the common law of this kingdom. 
* I mean the liberty of granting or deviſing all ſorts 
of land eſtates by will, and even upon death-bed, 
not only to the diſappointment and diſheriſon of a 
man's natural and lawful heirs, but to the preju- 
dice of the common good of this kingdom, and 
nin contradiction to that antient maxim, which for- 
bids the granting or alienating any lands in Mort- 
* main, Happy was it forthis nation, and for ma- 
* ny great families in this kingdom, that no man 
© had ſuch a liberty in the times of popery and ſu- 
perſtition; for if men could have then granted 
their eſtates by will, we ſhould never have had 
ſuch an article as I have mentioned in Magna Char- 


ta, nor any law againſt Mortmain; we ſhould ne- 


ver have had a reformation, nay, I doubt much it 
we 
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we ſhould have had a layman of a land eſtate in 


England: But luckily for us, we did not think of 


this alteration of the common law, till the refor- 


mation was not only begun, but pretty far ad- 
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« vanced, and thoſe monaſteries and religious or- 


ders diflolved, who had been for ages the taxers of 
every dying man's will, and the terror of all his 
relations. 

We know, my Lords, that this liberty of de- 
viſing land . by will, was firſt eſtabliſhed by 
a ſtatute of the 32d of Henry VIII. which was 
explained and enforced by another ſtatute of the 
34th and 35th of that King's reign. However, 
by theſe two ſtatutes there were ſome reſtraints 
laid, or rather left, upon granting or alienating 
land eſtates by will; for a man was allowed to 
deviſe but one third part of his lands held by 
knights ſervice, and there is an expreſs exception 
made with reſpect to bodies politic or corporate; 
ſo that no man could, by theſe ſtatutes, deviſe a 
land eſtate to any body politic or corporate, no 
not even with the King's licence; but both theſe 
reſtraints are now in a great meaſure removed, tor 
all tenures having been, by an act of the 12th of 
King Charles II. turned into free and common 
ſocage, a man may now deviſe by will all his fee- 
ſimple lands if he pleaſes 3 and, by an act of the 
2d of Queen Anne, any perſon may by will deviſe 
his whole land eſtate to the corporation, tor the 
bounty of Queen Arne, and they are enabled to 
take and enjoy the ſame, without any licence or 
writ ad quod damnum. So that with reſpect to 
this corporation, every man may upon his death- 
bed, and even in his laſt moments, deviſe his 
whole land eſtate, not only to the diſappointment 
and diſheriſon of his natural and lawful heirs, but 
to the prejudice of what was of old thought to be 
the common good of this kingdom, and in con- 
tradiction to tha? ancient maxim, which forbids 
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© the granting or alienating any lands in Mortmain, 
« without a writ ad quod damnum, which formerly 
could not be granted but upon a petition in full 
Parliament. 
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So careful, my Lords, were our anceſtors in 
preventing the lands of this kingdom from coming 
into the hands of corporations or bodies politic, 
eccleſiaſtical or lay, ſole or aggregate, that grants 
or alienations of lands to any perſon or perſons in 
truſt, and for the uſe of ſuch bodies, are declared 
void by a ſtatute of the 15th, of Richard II. and 
by a ſtatute of the 23d of Henry VIII. all grants 
and alienations of lands, to any perſon or perſons, 
in truſt for any ſuperſtitious uſe, are declared to 
be utterly void. But, of later times, we have found 
out a ſort of uſe called a charitable uſe, for the be- 
nefit of which a man may alienate, grant, or de- 
viſe his lands; ſo that as the law ſtands at preſent, 


though a man cannot deviſe his lands to any cor- 


poration, except that for the bounty of Queen Anne, 
yet he may now upon his death-bed, and even in 
his laſt moments, deviſe his whole land eſtate to 
any perſon or perſons in truſt, for the benefit of 
any charitable uſe he pleaſes to appoint. 

How we have come, my Lords, in theſe later 
ages, to eſtabliſh ſo unbounded a liberty of devi- 
ſing land eſtates by will, and in Mortmain too, I 
do not know; but I am ſure it is inconſiſtent with 
the ancient maxims of this kingdom, and with the 
laws now ſubſiſting in moſt countries of Europe; 
for in Scotland no man can, as yet, grant or deviſe 
any land eſtate by will; and in Wales, the liberty 
of diſpoſing of eſtates by will was ſo much confi- 
ned, that they could not, by their laſt will or te- 
ſtament, freely diſpoſe of their goods and chattels, 


the reign of his late Majeſty King William for 
that purpoſe. Though this unbounded liberty may 
be attended with ſome conveniences, yet I am per- 
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till an act was made in the 7th and 8th years of 
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« ſuaded, it often ſubjects dying perſons to great 
trouble and ſolicitation, ſo that many of them have 
© been, and many may be, obliged to purchaſe the 
« privilege of paſſing their laſt moments in eaſe and 
« quiet, at the expence of their natural heirs; which 
I mult call an injuſtice done to a man's next rela- 
tions, if they have never been guilty of any thing to 
« deſerve being diſappointed of that expectation they 
« are juſtly entitled to by the laws of their country; 
6 and it is certain that more law-ſuits have ſprung 

from this fountain, than from any other regulation 


injuſtice and inconvenience are moſt emphatically, 
as well as prophetically, taken notice of by the 
great Coke, in his remarks upon the two ſtatutes 
of Henry VIII. I have mentioned; where having 
taken notice, that, by the common law, no lands 
or tenements were deviſable by any laſt will and 
teſtament; but now (ſays he) ſince Littleton 
« wrote, by the ſtatutes of 32 and 34 Henry VIII, 
« lands and tenements are generally deviſable by the 
« laſt will in writing, or the teſtament of the tenant 
« in fee-ſimple, whereby the antient common law 
« 1$ altered, whereupon many difficult queſtions, 
« and moſt commonly diſheriſon of heirs (wher the 
« deviſors are pinched by the meſſengers of death, he 
« might have added, /ome other forts of meſſengers) 
« do ariſe and happen.“ From theſe words we 
© may judge, that That great man did not much a 

© prove of thoſe two ſtatutes; and if he had been a- 
live at this day, I am convinced he would have 
much leſs approved of the ſtature made in the ſe- 
cond of Queen Anne, which I have already taken 
notice of, 

© I am very far, my Lords, from diſapproving 
of all charitable foundations, or of all donations 
to charitable uſes, either by will or by deed; but 
I am convinced, that our charitable foundations 
may become too numerous, and that ſome of thoſe 
C 2 « we 
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we have already eſtabliſned, may become too rich 
and extenſive, eſpecially if the unlimited power 
of granting licences, firſt veſted in the crown, by 
the ſtatute of the 7th and 8th of the late King 
William, be not cautiouſly and moderately uſed. 
However, as no wrong ule has yet been made of 
that power, as there 1s no appearance or ſuſpicion 
that a wrong uſe will be made of it, there is there- 
fore no preſent occaſion for laying any reſtraint 
upon it, or for laying any reſtraint upon thoſe do- 
nations which are made to corporations or charita- 
ble uſes, by men in full health and vigour, and to 
take place immediately upon the executing of the 
writings for that purpoſe; but as for thoſe dona- 
tions which are made by will, or by any deed in 
the nature of a will, and not to take place till af- 
ter the death of the donor, I am of opinion, that 
it is high time for us to reaſſume the maxims of 
our anceſtors, by reſtraining this teſtamentary power 
with reſpect at leaſt to land eſtates; for, by the 
ſpecious pretence of charity, the ſolicitations of 
thoſe who are intereſted in charitable foundations, 
and the pride and vanity of donors, it is to me 
highly probable, that too great a part of the lands 
in this kingdom may ſoon come to be in Mort- 
main, to the prejudice of the nation in general, 
and to the ruin or unjuſt diſappointment of many a 
man's poor relations; for I cannot but think that 
a man's heirs at law have ſome ſort of natural 
right to ſucceed after his death, atleaſt to his land 
eſtate, unleſs they have forfeited that natural right 
by ſome ſort of unnatural behaviour; and I cannot 
think it any charity in a man to give, even to the 
moſt charitable uſe, that which he cannot in him- 
ſelf either poſſeſs or enjoy : The giving of any 
ſuch charity I ſhall always look on rather as ana& 
of injuſtice towards the heir at law, than as an 
act of charity in the donor; and as the giving 
of land eſtates in ſuch a manner, is contrary to 
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the antient maxims of the kingdom, and may 
be of dangerous confequence to the public, I 
think it ought to be prevented, This is what is 
intended by the bill now before us, and therefore 


I am moſt heartily for its being paſſed into a 
law.” 
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The anſwer was in ſubſtance as follows, viz. 


My Lords, that we have very ancient and very 
ſtrong laws againſt granting or alienating lands in 
Mortmain, is what I ſhall not deny, nor have I, 
at preſent, any occaſion for ſo doing; but the chict 
reaſons for enacting thoſe laws were ſuch as do not 
now, nor I hope ever will again ſubſiſt in this na- 
tion. We know, that while popery was eſtabliſh- 
ed in this country, all the lands which the prieſts, 
regular or ſecular, could once ger poſſeſſion of, be- 
came not only unalienable, but were in a manner 
torn off from the commonwealth, and diſmember- 
ed, as it were, from the body of the ſociety ; for 
they were rendered for ever free from public taxes, 
or from being obliged to contribute any thing to- 
wards the ſafety or defence of the kingdom; and 
as the prieſts were more properly the ſubjects of the 
Pope of Rome, than of the King of England, eve- 
ry enlargement of their poſſeſſions was an increa- 
ſing of the power of a foreign Prince, 1a the very 
bowels of the kingdom. This was the chief and 
the ſtrongeſt reaſon for preventing the alienation 
of any lands to them; and there was another rea- 
ſon of a private nature, which was good againſt a- 
lienations either to lay corporations or eccleſiaſtic: 
I mean the damage that might accrue by aliena- 
tions in Mortmain, to the lords of whom thoſe 
lands were held; for the Lord was thereby for ever 
deprived of all thoſe profits and ſervices which were 
or might become due to him by the nature of the 
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tenure; but as neither of theſe reaſons now ſubſiſt, 
as no lands alienated in Mortmain can now be freed 
from any of the public taxes, and as no private 
man can ſufier by any ſuch alienation, we have not 
ſo great cauſe to guard againſt alienations in Mort- 
main. 
« I ſhall grant, my Lords, that a man who has a 
particular right to a land eftate, which he may 
tranſmit to his poſterity, will probably be more 
concernedabout the preſervation of that right, than 
about preſerving a right which he has in lands, 
only as a member of a corporation; but every man, 
who has a concern 1; {5 g ent of a corpo- 
ration, has ſome property of his own, and the pre- 
ſervation of that property will make him as daring 
and active againſt a foreign enemy, and as jealous 
of arbitrary power, as his nature and conſtitution 
will admit, which is all that could be expected of 
him, were he the proprietor of thoſe lands, in 
which he has only a right as a member of a corpo- 
ration; fo that it all the lands in England were in 
the poſſeſſion of corporations, I believe the people 
would be as ready to defend themſelves againſt a 
foreign enemy, and as tenacious of their liberties 
and privileges as they are at preſent: And as for 
our religious corporations, beſides the concern 
which every member mult have for preſerving the 
private property he poſſeſſes, if he has any regard 
for the religion he profeſſes, he muſt have a more 
than orclinary concern for preſerving the nation a- 
gainſt foreign invaſions, and for er our 
happy conſtitution; for by the ſucceſs of any foreign 
invaſion, the eſtabliſhed religion would certainly be 
deſtroyed, and it would be in a very precarious ſi- 
tuation, if it ſhould ever come to depend upon the 
variable will of an arbitrary Prince; from whence 
I muſt conclude, that neither the ſafety of the na- 
tion, nor the preſervation of our conſtitution, is 
much 
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much concerned in preventing the alienation of 
lands in Mortmain. 

The only reaſon I can ſuggeſt to myſelf for re- 
ſtraining the alienation of lands in Mortmain, is, 
leſt any one particular corporation ſhould, by get- 
ting a great deal of land in their poſſeſſion, become 
ſo powerful, as to be able to preſcribe laws to the 
whole kingdom; and I am ſure there is not, at 
preſent, a corporate body in the kingdom from 
which any ſuch danger is to be apprehended; nor 
can ſucha danger ariſe in any time to come, while 
our preſent laws againſt alienations in Mortmain 
continue in force; for as no corporate body can 
purchaſe or hold a greater quantity of land than 
they are now intitled to purchaſe, without a new 
licence from the crown, 1t will always be in the 


power of the crown to put a ſtop to the purcha- 


ſing of more lands by any particular corporation, 
whenever 1t ſhall be thought properz which we 
may aſſure ourſelves the crown will always do, 
long before any ſuch corporate body arrives at a 
dangerous pitch of riches and power. With re- 
ſpe& therefore to alienations of land in Mort- 
main, I can ſee no reaſon for any new law a- 
gainſt them, or for laying any farther reſtraint up- 
on them, 
Now, my Lords, with regard to the granting 
or deviſing lands by will, it is certain, that by 
ſeveral late ſtatutes a much greater latitude is al- 
lowed in that way, than was allowed by the com- 
mon law; but we very well know the two chief 
reaſons why no ſuch deviſes, except with reſpect to 
burgage tenures, were allowed by the common 
law. The firſt proceeded from the nature of our 
ancient tenures; for as all our lands were granted 
to men and their heirs, for certain ſervices to be 
performed to the Lord or granter, it was thought 
neceſſary the land ſhould deſcend to the heir, in 
order to enable him to perform thoſe ſervices to 
C 4 « his 
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his Lord; ſo that the firſt grant was looked on as 
a ſort of entail, for the tenant in moſt caſes could 
not ſo much as alienate the lands, even in his life- 
time, without the conſent of the Lord; the nature 
of the tenure therefore diſabled him from diſpoſing 
of his fee without the conſent of his Lord, and if 
he had time to obtain the conſent of his Lord, for 
granting his fee to any other perſon beſides his next 
heir, it was as eaſy for him to do it by deed as by 
will; for which reaſon, while things continued in 
that ſituation, it was quite unneceſſary to give any 
man a power to diſpoſe of his land eſtate by will, 
even though he ſhould obtain his Lord's conſent 
for ſo doing. The other reaſon proceeded from 
the nature of the popifh Religion, for in all coun- 
tries where that religion is eſtabliſhed, the monks 
and fryars inſidiouſly watch the laſt moments of e- 
very dying perſon, in order to terrify him into 
the giving great legacies to their reſpective frater- 
nities; and as ſome of the tenets of that religion 
are moſt artfully adapted for making men very 
generous to the church in their laſt moments, the 
lawgivers of this country, as well as moſt other 
countries, took care that it ſhould not be in the 
power of thoſe prieſts to make themſelves the heirs 
as well as executors to any dying perſon, 

But now, my Lords, both theſe reaſons are re- 
moved from this happy kingdom ; and therefore I 
think the natural right a man has to diſpoſe of his 
own, at what time and in what manner he thinks 
molt proper, ought to take place. It is certain, 
that a power to diſpoſe of a man's eſtate at his 
death, in ſuch a manner as he may then think beſt, 
is a great incitement to induſtry and frugality, and 
conſequently a great encouragement to trade in e- 
very country where it 1s eſtabliſhed ; and we may 
obſerve, that the trade and riches of this kingdom 
has increaſed more in the two centuries ſince this 


natural right was reſtored, than it did in many ages 
befor Cy 
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before. It is a power that is coveted by every 
man, becauſe when he has any eſtate, and a power 
to diſpoſe of that eſtate by will, while he lives he 
may expect to meet with a proper regard and at- 
tendance, both from his next relations and all thoſe 
who happen to be near him; whereas, take this 
power from him, and he may very probably, in 
his laſt ſickneſs or extremity, be neglected by his 
next heirs, and deſpiſed by all his ſervants. For 


this reaſon, if you lay any reſtraint upon a man's 


diſpoſing of his land eſtate by will, it will certain- 
ly prevent many from laying out any part of their 
money upon land, which will of courſe ſink its 
value; for the value of lands, as well as of every 
other commodity, depends much upon the num- 
ber of buyers that happen to be in the market. 
Even our anceſtors, my Lords, notwithſtanding 
the dangers and the apprehenſions they were under 
from the inſidiouſneſs of popiſh prieſts ; yet ſo ſen- 
{ible were they that this power of diſpoſing of our 
eſtates by will, was an encouragement to trade, 
that by the cuſtoms of all our trading towns, and 
wherever the tenure would admit of it, even lands 
were deviſeable by laſt will : I mean thoſe lands 
which were held by burgage tenure 3 and though 
Sir Edward Coke does ſeem to throw ſome reflex i- 
on upon making other lands deviſable by will, yer 
we know it to be an axiom in law, as old as the 
common law of England, that Intereſt reipublice 


ſuprema bominum teſtamenta rata haberi, which 


axiom that great lawyer has mentioned with a 
ſeeming approbation. I ſhall grant, that the power 
of diſpoſing of a land eſtate by will, may ſubject 


* a man upon his death-bed to many ſolicitations and 


great importunities; by which ſome men may be, 
* 


in a manner, forced to diſappoint their natural 


c heirs, though this laſt I believe ſeldom or ever 
t happens, except where ſuch heirs have been guilty 
©of 
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of ſome miſbe haviour, or at leaſt of ſome impru- 
dence 3 bur there is no convenience in this life 
without ſome inconveniencies attending it: The 
poſſeſſion of a great eſtate, or of great power, 
ſubjects a man to many ſolicitations and much trou- 
ble, yet no man would give up a great eſtate, in 
order to avoid ſuch ſolicitations, and very few would 
refuſe to accept of a great employment, becauſe of 
the trouble attending it. If this argument were 
good, againſt leaving it in a man's power to dif- 
poſe of his land eſtate by will, it would likewiſe 
be a good argument againſt leaving it in his power 


to diſpoſe of his perſonal eſtate by teſtament, and 


theretore it might be ſaid, we ought to return to 
the ancient Melſb law, which was aboliſhed by an 
act of the late King William, In the fame man- 
ner, if the multiplicity of law-ſuits occaſioned by 
deviſes of land, could be a good argument againſt 
admitting of any ſuch deviſes, it would likewife 
be a good argument againſt admitting of any pro- 
perty, becauſe it is certain, if there were no pro- 
perty there could be no law-ſuits. But the conve- 
niencies attending property, as well as the conve- 
niencies attending the free diſpoſal of that proper- 
ty, are much greater than the inconveniencies, and 
therefore both ought to be eſtabliſhed and preſerv- 
ed in every well-regulated ſociety : Nay, in moſt, 
I believe in all ſocieties, a greater latitude has been 
given, and more favour ſhewn to the diſpoſing of 
eſtates by will, than to the diſpoſing of eſtates by 
deed : In this country we know, that a more be- 
nign and favourable interpretation is put upon the 
words of a will than on thoſe of a deed ; and per- 
fons under the age of 21 are allowed to diſpoſe of 
their eſtate by will, though they are not allowed to 


« diſpoſe of it by deed ; beſides ſeveral other privi- 
< leges with reſpect to wills, all which it would be 
too tedious to mention, 
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« Having thus, my Lords, ſhewn that there is 

now no danger to be apprehended from alienations 
in mortmain, or from a liberty of deviſing land 
eſtates by will, I mult next beg leave to take notice 
of that particular ſort of deviſes which is to be re- 
ſtrained by the bill under our conſideration ; and 
here I hope your Lordſhips will excuſe me, if I 
ſay a few words in favour of charity, I am ſure it 
does not ſtand in need of an advocate with any 
Lord in this houſe ; but as the bill now before us 
will, in my opinion, be a great obſtruction to all 
charity for the future, I think my lelf obliged to 
ſay ſomething in favour of that amiable and uſeful 
virtue, To aſſiſt the widow and laiierleſs, to re- 
lieve the unfortunate and diſtreſſed, to give bread 
and employment to the indigent and induſtrious, 
to nouriſh the tender infant, and ſuccour the help- 
leſs old, are actions in a private man, which Iam 
ſure, will always meet with a general and juſt ap- 
plauſe; and if they are commendable in a private 
man, ſurely they are not ſo abominable when per- 
formed by the public, as to deſerve being prohi- 
bited by a public law. On the contrary, we find 
that in all countries, and in all ages, a proper care 
of the poor, and proper hoſpitals for that purpoſe, 
has always been taken notice of as a certain ſign of 
a wiſe and good magiſtracy, and of a well-regula- 
ted commonwealth, Iam ſure I have often heard 
it told to the praiſe and honour of a neighbouring 
republic, that a native of their country is ſeldom 
or ever ſeen begging in the ſtreets ; and but very 
lately in this houſe, I heard great encomiums 
thrown out upon a certain ſet of people in this 
kingdom, for that they took a particular care of 
their poor. Now, my Lords, it it be a good and 
laudable thing in a ſtate, if it be a good and lauda- 
ble thing in any private ſociety, to take a proper 
and effectual care of their poor, what can we 
think of a law in any kingdom for preventing its 
| being 
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being ever in their power, ina public way, either 
« to ſupply the poor, or relieve the diſtreſſed? In 
no country, in no ſociety can this be done, in a 
public way, without a public fund for that pur- 
< poſe ; and the larger the fund is, the more effec- 
« tually and the more generally will the poor be ſup- 
« plied, and the diſtreſſed relieved: Therefore in 
every country, and in every ſociety, there ought to 
be fome ſuch public fund; and till that fund be 
grown fully ſufficient to anſwer the purpoſes de- 
ligned, ſurely no methods ought to be taken to 
prevent its increaſe, 

We have, it is true, my Lords, many and 
great hoſpitals in this kingdom, but they are far 
from being ſufficient for the purpoſes deſigned. To 
nouriſh and feed our children, to educate them in 
© the true principles of religion and morality, and to 
© breed them up to ſome trade or employment, by 
< which they may provide for themſelves, and be 

uſeful to ſociety, are duties incumbent upon every 
parent; but when the parents are dead, or rendered 
unable to perform thoſe duties to their children, 
© the children then become the children of the com- 
 monwealth, and thoſe duties ought to be perform- 
ed by the public. Let us take a view of the ſeve- 
< ral parts of this great city, or of any part of the 
* kingdom, and we may ee that the hoſpitals we 
© have for poor children are far from being ſufficienr 
< for all the poor children who have no parents, or 
< whoſe parents are unable to provide for them. To 
< ſupporta decayed and decrepid parent, who through 
© age or infirmity is not able to provide for himſelf, 
is a duty incumbent upon his children, but when 
© he has no children, or ſuch as are unable to diſ- 
charge that duty, it then becomes a duty upon the 
© public; and though we have ſeveral hoſpitals for 
the old and infirm, I am ſure they are far from be- 
ing ſufficient for the purpoſe, In the ſame manner 
* we ſhall find that our hoſpitals for ſick and wound- 
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« ed, and our hoſpitals for mad-men and ideots are 
« far from being ſufficient for providing for all ſuch 
« objects of charity : And when we find there is 
« ſuch a deficiency in every branch of public chari- 
« ty, I muſt think it both uncharitable and unwiſe 
© to make a regulation which will very much pre- 
vent the increaſe of every one of our public chart- 
table funds. 

Among our many other charitable foundations, 
« I hope it will be granted, that the public charity 
« eſtabliſhed by her late Majeſty Queen Anne, for 
« augmenting the maintenance of miniſters of the 
« eſtabliſhed church, not ſufficiently provided for, 
and from thence called The corporation for Queen 


= © Anne's bounty, is a neceſſary and uſeful foundation. 


The diſtreſſed and narrow circumſtances of many 
« pious and worthy clergymen of the church of Eng- 
land, is an evil and a ſcandal that has been often 
« taken notice of, and heavily complained of, there- 
fore, in order to provide a cure for that evil, and 
© to remove that ſcandal from the nation, her moſt 
« pracious Majeſty, by authority of an act of Parlia- 
ment, did cſtabliſh a corporation, upon whom ſhe 
« ſettled the firſt-fruits of all benefices ſpiritual, and 
by the ſame act of Parliament any perſon is ena- 
< bled to grant to the ſaid corporation any real or 
« perſonal eſtate; all which they are to apply to the 
* augmentation of the maintenanceof miniſters of the 
* church of England, having no ſettled competent 
« proviſion, to be applied according to the will of 
© the benefactor, or in ſuch manner, and according 
to ſuch rules, as ſhould be appointed by their char- 
© ter: Accordingly, divers rules and orders were 
« ſettled by her ſaid late Majeſty, by ſome of which 
rules and orders, the augmentations to be made 
< were directed to be by way of purchaſe, and not 
* by way of penſion; and the ſtated ſum to be al- 
* lowed for the augmentation of each cure, was » 

« mited 
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mitted to 200 J. and the corporation was empower- 
ed to give the ſaid ſum only to cures not exceed ing 
35 J. per annum, (which was by authority of his 
late Majelty King George I. enlarged to 50 J. per 
annum) but this ſum of 200 J. each, is firſt to be 
applied to thoſe cures not exceeding 50 J. per an- 
num, where any perſon will give the ſame, or 
greater ſum or value in lands or tythes to the ſame 
cure. Now, my Lords, let us conſider the pro- 
per fund of this charity, and the uſes for which it 
is intended, in order to fee whether the fund is any 
way ſufficient for anſwering the deſign. The on- 
ly proper fund they have, is the revenue of the firſt 
fruits and tenths, which was granted them by the 
late Queen Anne, and which does not amount to 
14,000 l. a year; the uſes to which this fund is 
appropriated, are the augmentation of all the liv- 
ings in England under 50 l. a year; and as it is 
computed there are above 5500 ſuch livings 
in England, we muſt conclude, that it will be a- 
bove 300 years before they can make any proper 
proviſion for all thoſe of the clergy, who have not 
a ſettled competent proviſion; and I am ſure eve- 
ry one of your Lordſhips muſt think, that it 


would bea great ſcandal upon this rich and opulent 


nation, to leave many of their poor clergy almoſt 


.in a ſtarving condition for ſuch a great number of 


years: This, the Parliament which eſtabliſhed the 
corporation, ſeemed to be fully ſenſible of, and 
therefore they enabled them to take donations in 


land as well as money; and if we are now of the 

« ſame ſentiments, we muſt be of opinion, that this 
< public charitable fund, like all the reſt, is far 
from being ſufficient for the good purpoſe in- 
< tended, ; 


It being thus apparent, my Lords, that every 


e ſociety ought to ſupport the poor, and relieve the 
« diſtreſſed members of their ſociety, and it being 
impoſſible to do this without proper and ſufficient 


funds 
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funds for that purpoſe, therefore it is certain, that 


in every well-regulated ſociety, they will endea- 


2 <« your, as much and as ſoon as they can, to eſta- 


« bliſhſuch funds: Andit being likewiſe apparent, that 
no one of our py charitable funds is ſufficient for 

or which it was deſigned, it muſt be 
inconſiſtent with good polity at leaſt, to make a- 


a ny regulation, which will very much retard, if not 
2 <« intirely prevent the increaſe of either of them. That 


the bill now before us will very much retard the 
increaſe of any one of our charitable funds is evi- 
dent; for it puts it out of the power of any man 
to give charity at that very time, when all men 
are moſt apt to give charity, which is when they 
find themſelves drawing near to the gates of death, 
and begin to deſpiſe thoſe riches and eſtates, which 
they were ſo fond of, while in health and vigour, 
that no conſideration could prevail with them to 
give away the moſt inconſiderable part : This of it 
ſelf would, in my opinion, be a very great bar to 
the leaving of any eſtate in land to a charitable uſe; 
but to make this prohibition extend to charitable 
donations granted either by will or deed, by per- 


alſo void, unleſs made to take effect in poſſeſſion 
for the charitable uſe intended immediately from 
the making thereof ; and alſo, unleſs they be made 
without any power of revocation, reſervation, 
truſt, condition, limitation, clauſe or agreement 
whatſoever, for the benefit of the donor or gran- 
ter, or of any perſon or perſons claiming under 
him, will certainly be an abſolute bar to the leav- 
ing of any land eſtate to a charitable uſe; for no 
man will in his life-time grant away his eſtate in 
ſuch a manner, even to the moſt charitable uſe 
he can think of; becauſe, in caſe he did ſo, he 
might come to want charity himſelf before he di- 
© ed, which is a danger no man will expoſe himſelf 
* to; and therefore, unleſs theſe words be 1 mo 
« 
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I ſhall look upon this bill, not as a bill to prevent 
the granting of land eſtates to charitable uſes by 
will, but as a bill to prevent the granting of land 
eſtates by will or deed, or by any manner of way, 
to any charitable uſe whatſoever ; and I cannot 
think our charitable foundations have as yet poſſeſ- 
ſion of ſuch a quantity of land, as to afford the 
leaſt ſhadow of reaſon for paſſing ſuch a bill. 
But farther, my Lords, with reſpect to the cor- 
« poration for the bounty of Queen Anne, this bill, 
cas it ſtands at preſent, will not only be an abſo- 
ute bar to the granting of any land eſtate to them, 
but I am afraid it will be an abſolute bar to the 
leaving of any legacy in money, or other perſo- 
nal eſtate to them; for as no ſum of money, or o- 
< ther perſonal eſtate, to be laid out or diſpoſed of in 
< the purchaſe of lands, is to be hereafter given 
© to any body corporate, except in the terms preſcri- 
bed by this bill; and as by the rules of that ſociety 
< all ſums of money given to them, are to be veſted 
< in the purchaſe of lands, I am afraid all legacies 
© left to them will be made void, as ſums of money 
given to be laid out in the purchaſe of lands; nay, 
I am afraid, if any gentleman ſhould give them 
© 200 J. in money for augmenting any ſmall bene- 
© fice in his neighbourhood, and ſhould die within 
< 12 months after, that the corporation would be 
© obliged to return the 2001. to the gentleman's exe- 
< cutors ; therefore I hope, if this bill paſſes into a 
© law, ſome words will be inſerced, or ſome clauſe 
added, for; explaining this point in favour of 
< the corporation; for I hope we have not ſo far 
changed our ſentiments with regard to this cor- 
poration, as to make it the leaſt favoured, inſtead 
of being the moſt favoured charitable foundation 
in England, Ia | | 
Since the charitable funds we have in this coun- 
© try, are not ſufficient for the good purpoſes intend- 
ed, or for anſwering thoſe ends which ought to 
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be anſwered in every well-regulated ſociety, I have 
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faid, my Lords, that it would be inconſiſtent with 
good polity, to make any regulation, by which 
the increaſe of thoſe funds might be retarded, or 
perhaps intirely prevented; and this, I think, I 
have ſhewn will be the certain effect of the bill 
now before us. To this let me add, that with re- 
card to good polity it ſignifies nothing, whether 
the grant or donation, be a charity in the donor, 
or not; therefore we have at preſent no occaſion 
to inquire, whether it be a charity or not in a 
man, to give to a charitable uſe, that which he can 
no longer poſſeſs or enjoy. I ſhall grant, that a 
death-bed charity, or a donation to take place 
after a man's death, has not the ſame merit with 
that charity, which a man gives away in his own 
life-time 3 but even the former is not witliout its 
merit; for if it proceeds from a regard for the 
public good, and for the honour of one's country, 
or from a fellow-feeling in the misfortunes of man- 
kind, it is certainly highly commendabie ; and 
even, ſuppoſing it proceeds from the pride and 
vanity of the donor, which we ought not in cha- 
rity to ſuppoſe, yet as long as our charitable foun- 
dations ſtand in need of any increaſe, it ought for 
the ſake of good polity to be encouraged, in all 
caſes where no real injuſtice is thereby done to any 
particular member of the ſociety. 

* This, my Lords, naturally leads me to conſider 
the right which a man's next heirs or next rela- 
tions have, to the eſtate he has acquired by his 
induſtry and frugality ; with regard to which, I 
ſhall grant, that a man is obliged to ſupport his 
relations under misfortunes, and even at his death 
to leave them wherewithal to ſupport themſelves, 
in order to prevent their becoming a burden upon 
the public ; but that he is obliged by any law in 
the world, to leave a great and opulent fortune to 
every one, or to any one of them, is what I be- 
Vor, XIV, D « lieve 
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lieve no man will pretend. If a man dies with- 
out diſpoſing of his eſtate, the law, it is true, gives 
it to his next relations, according to thoſe rules, 
which have been eſtabliſned in each reſpective 
country; but this does not proceed from any right 
which the relations had to that eſtate before the 
death of the owner, but from a preſumption, that 
it was his deſire to have his eſtate ſo diſpoſed of; 
for it is a quality inſeparable from property, that 
the owner may diſpoſe of it as he pleaſes; and 
therefore, if a man's relations, or any one of them, 
forms an expectation of his eſtate independent of, 
or contrary to his will and intention, it is an un- 
Juſt expectation, an expectation, in which he may 
diſappoint them without being guilty of the leaſt 
injuſtice, They have no natural right to any 
greater ſhare of his fortune, than he pleaſes to be- 
queath them, and the giving them any legal right, 
would be the cauſe of a great deal of unnatural 
behaviour. 

* To conclude, my Lords, if a death-bed dona- 
tion, or a donation to take place after a man's 
death, proceeds from a ſincere regard to the pub- 
lic good, or a true ſenſe of the misfortunes and diſ- 
treſſes of our fellow creatures, it 1s a real charity, 
and I mult think it both uncharitable and unchriſ- 
tian, to prevent its being granted: And if it pro- 
ceeds from the pride and vanity of the donor, 
which J hope it ſeldom does, yet, while our chari- 
table foundations ſtand in need of any increaſe, 
while there is any object of charity in the king- 
dom unprovided for, I muſt think it inconſiſtent 
with good polity, and derogatory to the honour 
of the nation, to prevent its being granted : For 
which reaſon, I muſt be of opinion, that, as a 
good chriſtian, and as a good ſubject, I am obliged 
to give my negative to this bill.“ 
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The reply was to this effect, vigz. 


« preventing it in time to come. 
« reaſons they had, beſides thoſe we now have, are 
not of any ſignificancy in the preſent queſtion ; 
but if it were neceſſary, I could ſhew, that the par- 


„ RT 


ſufficient for ſuch a general prohibition, as we find 
© eſtabliſhed by our anceſtors, if they had nor like- 


-<* wiſe had under their conſideration thoſe general 
2 © reaſons which now are, and always have been good 
© reaſons againſt admitting of ſack alienations. I 
mean thoſe reaſons, which are founded upon the 
2< ſecurity, the aggrandizement, and the happineſs of 
the commonwealth in general, 


With reſpect to the ſecurity of the kingdom, it 
is certain that this nation, as well as every other 
>< nation, has always owed its ſecurity againſt foreign 
2* invaſions, chiefly to the landed men of the coun- 
try, who muſt neceſſarily be more zealous in the 
defence of their country, than perſons poſſeſſed 

of any other ſort of property; becauſe the lands 
are always ſeized upon by the conqueror z whereas, 
with regard to thoſe who are poſſeſſed of a per- 
ſonal eſtate only, if they eſcape the firſt plunder, 
+ they are generally left in poſſeſſion of what former- 
ly belonged to them. Now I ſhall grant, that 
the managers of corporations, mult be poſſeſſed of 
ſome perſonal eſtate of their own, but it is not ne- 
ceſſary to ſuppoſe, nor can it be ſuppoſed, that 
they are all poſſeſſed of land eſtates ; therefore it 
Is not to be preſumed, they will be zealous in the 
D 2 defence 


« ticular reaſons mentioned, could never have been 


55 


My Lords, that our anceſtors had many and Reply, 
« ſtrong reaſons for preventing the alienation of 
« lands in Mortmain, is apparent from the great 
« care that was taken from time to time, to prevent 
all theartifices contrived for evading the eſtabliſhed 
« Jaws of the kingdom; for no ſooner was any new 
« artifice diſcovered, than a new law was made for 


What particular 
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defence of their country, ſor the ſake of preſerving 
the lands belonging to the corporation, as they 
would be, did thoſe lands belong properly to them- 
ſelves; and a few indolent or luke- warm managers 
might prevent the corporation's giving any pro- 
per aſſiſtance to their country, even in a time of the 
utmoſt diſtreſs. In the caſe therefore of a foreign 
invaſion, it would be of the moſt dangerous conſe- 
quence, to have a great part of our lands in the 
poſſeſſion of corporations; and in the caſe of any 
attempt upon our liberties, the conſequence would 
be fully as dangerous; for the hiſtory of the great 
charter, upon which the laws of Mortmain are 
founded, and many other remarkable events ſhew 
that our noble and ancient families have been the 
chief ſupporters of our liberties ; for this obvious 
reaſon, becauſe they are always the firſt ſacrifices 
to tyranny ; therefore it would be moſt ridiculous 
to admit of an unlimited alienation of lands in 
Mortmain, by which it might at laſt become im- 
poſſible for us to have a noble or ancient family in 
the kingdom: Beſides we know by experience, that 
corporations of all kinds are more eaſily managed 
and influenced by a government, than any equal 
number of individuals; and they have upon all 
occaſions, ſhewed themſelves leſs jealous of thoſe 
ſteps which ſeemed to tend towards the eſtabliſn- 
ment of arbitrary power. | 

Another great danger which is moſt juſtly to 
be apprehended from too great a liberty of grant- 
ing or alienating lands in Mortmain, is, leſt any 
one particular ſociety ſhould thereby become ſo 
powerful, as to be able to preſcribe laws to our 
government, and by that means overturn our con- 
ſtitution. This is a danger which ſeems to be fully 
acknowledged by the noble Lords, who have ſpoke 
on the other ſide of the queſtion ; but ſay they, 
this danger is no way to be apprehended, while 


our preſent laws againſt alienations in Mortmain 


continue 
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continue in force; becauſe no new purchaſes can 
be made, without a licence from the crown. My 
Lords, it is from that very cauſe that I apprehend 
a danger may ariſe, and if not prevented, may 
become unavoidable before it be diſcovered. The 
crown, it is true, had before the revolution aſſum- 
ed a power of granting licences; but the crown 
had never an eſtabliſhed unlimited power of grant- 
ing licences to purchaſe or hold in Mortmain, till 
the act of the 7th and 8th of King William already 
mentioned in this debate. While we have the hap- 
pineſs to be under ſuch a wiſe King as his preſent 
Majeſty, we can have nothing to fear; becauſe a 
King who looks into his own affairs, will never 
allow any ſociety to become too powerful for him- 
ſelf; but we cannot hope to have always the ſame 
good luck; and if a King ſhould give himſelf up 
to the ſole management of any one favourite, that 
favourite may get himſelf eſtabliſhed at the head 
of a powerful corporate body or ſociety, and may 
then find it proper for his own particular intereſt, 
to make that ſociety as powerful as he can, by 
granting as extenſive a licence, or as many licences 
as they can deſire : If ſuch an adminiſtration ſhould 
continue for any great number of years, the ſo- 
ciety might become ſo powerful, that it would be 
very dangerous for any future miniſter, or even 
for any future King, to refuſe them as many more; 
and we know how ready all men, but eſpecially 
miniſters, are, to comply with any preſent exigen- 
cy, rather than run themſelves into immediate 
danger, by encountering a growing evil. 
* In rhis country, as well as in every other coun- 
try, we may look upon all the clergymen of the 
eſtabliſhed church, to be members of one and the 
ſame ſociety or corporate body; for though they 
are not united by any one royal charter, yet there is 
a ſort of unity eſtabliſhed among them by the laws 
of the kingdom, and founded upon an authority 
D 3 « ſuperior 
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ſuperior to that of any earthly King; from whence 
we may ſuppoſe, that they will always unite their 
force for increaſing the power of the ſociety z and 
we know by experience how generally, and how 
cloſely they have joined againſt meaſures, which 
their leaders thought might tend to the diminution 
of their power, or towards preventing 1ts increaſe, 
Now, my Lords, ſuppoſe we ſhould in ſome fu- 
ture age have a weak Prince upon the throne, a 
Prince wholly guided by one favourite, and that 
favourite a prelate, who had gor the management 
of the clergy almoſt intirely under his direction; 


can we ſuppoſe that ſuch a King, and ſuch a mi- 


niſter, would ever refuſe to grant a licence to any 
eccleſiaſtical corporation, either ſingle or aggre- 
cate; and the certain conſequence would, in my 
opinion, be, that if ſuch an adminiſtration ſhould 
continue for any number of years, the temporal 
power of the church, by means of their lands and 
other poſſeſſions, would become as much ſuperior 
to the ſtate, as ever it was in any of the ages of 
popery and ſuperſtition. In ſuch a caſe, our con- 
ſtitution would be intirely overturned ; and though 
the preſent clergymen of our eſtabliſhed church 
have not generally the leaſt tincture of a perſecu- 
ting ſpirit; yet if their ſucceſſors ſhould get into 
their hands the whole power of making laws, as 
well as of putting them in execution, it is much 
to be feared, that a perſecution, or perhaps an in- 
quiſition, would be ſet up under the banners of the 
church of England, as bloody and cruel as any that 
was ever ſet up under the banners of the church of 
Rome, | 

Thus, my Lords, I have ſhewn, that with reſ- 
pect to our eſtabliſhed church, it may, by means 
of that unlimited power of granting licences to 


* purchaſe in Mortmain, now veſted in the crown, 
become ſo powerful, as to be able to preſcribe 
* laws to the whole kingdom. But when J talk of 
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the eſtabliſhed church, why ſhould I mention the 
granting of them any licence from the crown ? 
They have already, I may ſay, an unlimited li- 
cence by act of Parliament: So forgetful have we 
of late been of the maxims of our anceſtors, that 
we have granted them ſuch licences by law, as 
would enable them to purchaſe in time, the whole 
lands of the kingdom, without ſo much as any 
one licence from the crown, By an act of the 
17th of King Charles II. every parſon and vicar in 
England, whoſe ſettled maintenance does not amount 
to 1001, a year clear, has got a liberty to pur- 
chaſe lands, to him and his ſucceſſors, without any 
licence in Mortmain, and what 1s moſt extraordi- 
nary, without ſtint or controul, Which a& of 
Parliament by itſelf alone, with a little manage- 
ment, would enable our church to purchaſe all the 
lands in England, without being obliged ſo much 
as to ask a licence from the crown; for we have 
been told in this debate, that there are in England 
above 5500 livings under gol. a year, and com- 
puting there are 2000 only above 50 and below 
100/, a year, we muſt from thence reckon there 
are in England 7500 eccleſiaſtical ſole corporations, 
who have by that act, a liberty to purchaſe as great 
a quantity of land as they pleaſe, without any li- 
cence in Mortmain, 

Then, my Lords, by a ſtill more extraordinary 
act in the late Queen's time, all the clergymen of 
the church of England, are in ſome manner united 
into one corporation, and that corporation is not 
only enabled to purchaſe lands in Mortmain, with- 
out any licence from the crown, but is provided 
with a very large and a perpetual yearly fund for 
that purpoſe ; for the firſt fruits and tenths, ſettled 
upon them by that act, bring in already at leaſt 
14,0001, per annum, and will in a very ſhort 
time, .bring in —_— J. per annum: But farther, 
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my Lords, leſt that happy event of their being 
made the maſters, and lawgivers of their country, 
< ſhould be too long poſtponed, every man in Exg- 
© land, nay, every woman in England, is by that act 
< enabled, to give them by deed, and even by will, 
< the whole eſtate real and perſonal, which he or 
« ſhe may die poſſeſſed of, and ſuch eſtates the cor- 
< poration are rendered by that act capable to hold 
and enjoy without any licence ad quod damnum, 
and notwithſtanding the ſtatute of Mortmain. 
And J muſt particularly take notice, that neither 
by that act, nor by any other act, is there a pe- 
© riod put to the continuance of that corporation: It 
is made a perpetual corporation, with leave to take 
lands by will, and purchaſe lands without ſtint, li- 
< mitation, or licence, and it is provided with a 
large annual and perpetual fund for that purpoſe : 
« ſo that by the very nature of things, as all the 
< lands they can get hold of, become unalienable, 
our church muſt neceſſarily at laſt, by means of 
< that corporation, become miſtreſs of all the land 
© eſtates in England. If we conſider the many and 
powerful ſolicitors they have about dying perſons, 
and the preſent prevailing madneſs of perpetuating 
one's memory, by leaving a large eſtate to ſome 
body politic, we muſt conclude, that unleſs a ſtop 
< be put to it, this event is not at ſuch a diſtance as 
< ſome may imagine; and I muſt ſay, the corpora- 
tion has eſtabliſhed a moſt excellent rule for this 
« purpoſe: They have reſolved not to purchaſe any 
thing but land, they have reſolved not to con- 
tent themſelves with any penſion or annuity ifluing 
out of lands, but to be abſolute maſters of the 
lands themſelves. - 
What I have ſaid, my Lords, upon this ſubject, 
is not with a deſign to throw any reflexion upon 
the eſtabliſhed church, or to diminiſh the credit of 
our eſtabliſhed clergy, No, my Lords, I _ 
| their 
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« their credit among the people of this kingdom 
« will always be as conſiderable as it ought ; but I 
hope that credit will always depend, not upon their 
« poſſeſſions, but upon the purity of their doctrines, 
« and the ſanctity of their lives. As I am myſelf 
an unworthy member of the church of England, as 
by law eſtabliſhed, I muſt love and reverence that 
« eſtabliſhment; and for this very reaſon, I ſhall al- 
ways be againſt veſting any great poſſeſſions in 
« the church. I have as great a deſire as any man, 
« to ſee our clergy all comfortably and honourably 
provided for; but that proviſion ought not to be 
made to ariſe from poſſeſſions of their own, but 
from the annual contributions of the people; for 
if ever theclergy of our eſtabliſhed church, ſhould 
come to be poſſeſſed of many and large eſtates in 
land, as the popiſh clergy of this kingdom for- 
« merly were, it will be a temptation to ſome ambi- 
« tious and enterpriſing prince, like our Henry VIII. 
to overturn our eſtabliſhed church, in order to get 
hold of their opulent poſſeſſions. This very thing 
c was, I believe, one of the chief cauſes of the re- 
formation; for tho* moſt of the common people 
had embraced the reformed religion from principle 
and a ſort of enthuſiaſm, yet I am perſuaded, that 
many of our great men embraced the firſt doc- 
« trines of the reformation, and joined with their 
« Prince in getting them eſtabliſhed, not from prin- 
« ciple, but in order to ſhare with him in the ſpoils 
of the then eſtabliſhed church; and as like cauſes 
always produce like effects, therefore as a ſincere 
member of the preſent eſtabliſhed church, and from 
© a thorough and true regard to her doctrines, I 
© ſhall always be for limiting and reſtraining her 
< poſſeſſions, eſpecially in land, or any other ſort of 
revenue but what depends upon the yearly contri- 
«* butions raiſed by law upon the people. 


Now, 
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Now, my Lords, with reſpect to the aggran- 
< dizement and happineſs of the commonwealth in 
general: Ever ſince we began to underſtand any 
thing of trade and commerce, it has been an eſta- 
< bliſhed maxim in this kingdom, not to allow our 
lands to be ſettled unalienably even upon private 
« families, and much leſs upon bodies politic; and 
< the reaſon of this maxim is very plain; becauſe 
< after a man by his induſtry or trade has ſaved as 
much as puts him above the fears of want, an am- 
< bition of eſtabliſhing his family in the kingdom, 
then begins to take place; this raiſes in him a de- 


_ © fire of purchaſing ſome land eſtate ; and this de- 


< fire promotes his induſtry, and makes him conti- 
nue his trade: Whereas, if he could have no hopes 
of getting any land eſtate to purchaſe, which might 
ebe the cale, if the greateſt part of our lands were ſet- 
< tled in Mortmain, he would either give up his trade, 
or he would goandeſtabliſh himſelf and his family 
in ſome foreign country, where he could purchaſe 
< a land eſtate. From hence it is evident, that the 
< allowing of any great part of our lands to be ſettled 
in Mortmain, would be a great diſcouragement to 
our trade, upon which the grandeur and happineſs 
of the nation very much depends, and might rob 
< us of a great many of our richeſt merchants. To 
this I muſt add, that nothing has contributed more 
to the improvement of our lands, and the beauti- 
« fying our country, than the great number of gen- 
< tlemen's ſeats we have in every part of the king- 
dom; whereas, if our lands ſhould all become the 
property of corporations, our fine country ſeats 
© would all go to ruin, and a great ſtop would be 
put to all farther improvement; for no man will 
be at ſo great an expence or trouble in improving 
< a leaſehold eſtate, as he would be, were he the 
tenant in fee. 
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I have already ſhewed, my Lords, how much 
we are expoſed by our laws, as they ſtand at pre- 
ſent, to the danger of having our lands ingroſſed 
by eccleſiaſtic corporations, and of what fatal con- 
ſequence that might be to the ſecurity and preſer- 
vation of our conſtitution, With regard to our 
lay corporations, as they are not as yet united into 
one body, it cannot be ſaid, that our conſtitution 
or government can be in any danger, from any 
poſſeſſions they may acquire; but the trade and 
commerce of the nation, the improvement of our 
lands, and the beauty of the country, will be as 
much injured by their acquiſitions, if they become 
conſiderable, as by acquiſitions made by the church; 
and it 1s certain, we have of Jate years widely de- 
parted from the maxims of our anceſtors, with 
reſpect to lay corporations as well as eccleſiaſtic. 
The firſt breach was made by an act of the 39th 
of Queen Elizabeth, by which any perſon was ena- 
bled, within twenty years then next enſuing, by 
deed inrolled in chancery, to erect and found an 
hoſpital or houſe of correction : And every hoſpi- 
tal ſo to be founded, was by that act incorporated, 
and impowered to purchaſe lands not exceeding 
200 J. per annum without licence, and notwith- 
ſtanding the ſtatutes of Mortmain. This extraor- 
dinary ſtep was at that time ſomething neceſſary, 
becauſe our poor had then no ſort of proviſion 
made for them by law, they had been before that 
time taken care of by our monaſteries and reli- 
gious houſes, and were left intirely deſtitute of 
any public ſupport, by the diſſolution of thoſe 
monaſteries and religious houſes z but by an act 
of the 43d of the ſame Queen's reign, the preſent 
method of obliging every pariſh, hundred, or 
county, to provide for their own poor, was eſta- 
bliſhed ; which method, if properly regulated, and 
rightly purſued, would, in my opinion, make all 
public hoſpitals uſeleſs, But it ſeems the contrary 
* opinion 
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opinion prevailed ſoon after the revolution; for 
in the 7th and 8th of King William, that act was 
paſſed, by which the crown got an unlimited 
power of granting licences to alien and take in 
Mortmain ; and the act was intitled, An Act for 
the encouragement of charitable gifts aud diſpoſitions, 
which was, it ſeems, the pretence made uſe of for 
granting that power to the crown, and therefore 
it was, I preſume, a favourite pretence at that 
time. This has made it very eaſy to ſet up any 


new corporation, and has made it eaſy for every 
old corporation, to extend their dominions almoſt 
as far as they pleaſe; ſo that I think we are in 


danger of having the greateſt part of our lands 
ſwallowed up by ſome corporation or other, un- 
leſs a ſtop be put to it in time; and if ever this 
ſhould come to be our caſe, we may then bid 
adieu to our trade, and to all future improve- 
ments, 

But, my Lords, the danger of having our lands 
ſwallowed up by corporations, eccleſiaſtic or lay, 
is not the only danger we are at preſent expoſed 
to; there is a new ſort of Mortmain lately ſet up, 
a new gulph opened, under the name of charita- 
ble uſes, which may be ſaid to be without either 
bottom or bounds, and which will certainly ſwal- 
low up that remnant which may be left by the 


others; for by the laws, as they ſtand at preſent, 


any perſon in the kingdom may in his laſt mo- 
ments deviſe his whole land eſtate in truſt for cha- 
ritable uſes ; the repreſentative of the moſt ancient 
family in England, if he be tenant in fee-fimple, 
may diſappoint his natural heirs, and utterly ruin 
his family by ſuch a deviſe, and that at a time 
when very few men can properly be ſaid to be in 
their right ſenſes, If we conſider that all ſuch 
charities are generally left, or come to be under the 
management of ſome one clergyman or another, 
we mult from thence conclude, that we have _ 
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« the ſame reaſon to prevent ſuch deviſes as our an- 
« ceſtors had ; for what was the reaſon of the po- 
« piſh clergy's watching ſo inſidiouſly the laſt mo- 
« ments of every dying perſon? Was it not in or- 
« der to get ſome legacy for increaſing the riches 
and power of the church in general, they having 
no private families of their own to ſolicit for? 
« And if the riches and power of our preſent church 
be increaſed by donations, to what are called 
« pious and charitable uſes, are we not to ſuppoſe 
© that our clergymen will ſoon begin to watch the 
© laſt moments of every dying perſon, as inſidiouſly 
cas ever the others did, if we lay a foundation for, 
or leave any hopes of ſucceſs from ſuch watchful- 
© neſs? The clergy of our church as now eſtabliſhed 
by law, are but men, and men are in all ages and in 
all countries, generally ſpeaking, indued with the 
« ſame paſſions, and the ſame affections: It is edu- 
cation and opportunity only, that makes the diffe- 
s rence, The opportunity is already given, and 
© their education will ſoon begin to be turned to- 
« wards making the beſt of that opportunity, if not 
« ſpeedily prevented. Arguments for ſuch donations 
will never be wanting, when men are pinched by 
the meſſengers of death: Nay, many weak men 
may at ſuch a time be made to believe, that ſuch 
© a donation will be an atonement for a whole life 
« ſpent in wickedneſs and oppreſſion. 
Having thus laid before your Lordſhips, the 
c dangers to which we are now expoſed, by having 
< departed from the maxims of our anceſtors in re- 
lation to Mortmain, give me leave to examine a 
little the reaſons which have lately prevailed for 
* expoſing ourſelves to ſuch dangers. The pretence 
is piety and charity; but if it ſhould come out, 
« that there is neither piety nor charity in erecting 
© ſuch magnificent and rich hoſpitals, I hope we will 
then begin to think, there is not the leaſt ſhadow 
of reaſon for our leaving the nation expoſed to any 
danger 
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danger upon that account, True piety and real 
charity are virtues highly commendable, they are 
virtues which I ſhall always eſteem and encourage 
as much as lies in my power. To aſſiſt the widow 
and fatherleſs, to nouriſh the tender infant, and 
ſuccour the helpleſs old; in ſhort, to relieve the 
poor and diſtreſſed, who cannot provide for them- 
ſelves, is a duty incumbent upon every ſociety, as 
well as upon every private man : But, my Lords, 
this duty is to be diſcharged with great caution, 
and with great circumſpection; for if we miſtake 
the object of our charity, if by giving what we 
call charity we encourage lazineſs, idleneſs, and 
extravagance, in the perions to whom we give it, 
or in others, the action is fo far from being pious, 
charitable, or commendable, that it becomes im- 
pious, ridiculous, and injurious to our native coun- 
try. This, my Lords, is the footing upon which 
we ought to place the preſent debate; the diſpute 
is not about providing for our poor, but about the 
manner in which they ought to be provided for. 
If I thought, my Lords, that any real object of 
charity in the kingdom would, by this bill, be 
diſappointed of that relief which the nation ought 
to give, or he had any title to expect, I ſhould 
be for rejecting it with the utmoſt indignation ; 
but the ſcope of the bill I take to be, to prevent 
men from ruining their families for the ſake of 
eſtabliſhing ſuch charitable funds as I am ſure never 
will, nor ever can, be properly applied. 
© I ſhall readily admit, my Lords, that the poor 
cannot be relieved in a public way, without a pub- 
lic fund for that purpoſe ; but I am ſurpriſed to 
hear it ſaid, that we have not in this nation a pub- 
lic fund ſufficient for the relief of all the objects 
of charity that are now, or ever can be in this 
kingdom, unleſs our lands ſhould be all ſwallowed 
up by corporations and charitable uſes. Do not 
we know, that by the laws relating to the poor, 
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every pariſh is obliged to ſupport and relieve their 
own poor; and if any one pariſh ſhould, by ſome 
extraordinary misfortune, be diſabled from doing 
ſo, the whole hundred muſt be taxed for that pur- 
poſe : Nay, if the hundred ſhould be unable, the 
whole county muſt be taxed : And thank God, 
there is not as yet a county in England but what is 
ſufficiently capable of maintaing their own poor 
but even if ſuch a caſe ſhould happen, we have a 
method provided for ſupplying the deficiency, 
which is by granting of charitable briefs ; by 
which method we may bring the whole nation in 
aid. It is not therefore for want of a public fund 
ſufficient for all charitable purpoſes that hoſpitals 
have been ſet up: The ſetting up of them muſt 
have proceeded from ſome other cauſe ; but let the 
cauſe be what it will, it is certain they have in- 
creaſed prodigiouſly within this laſt century; ſo 
that we have now in this nation two methods of 
providing for our poor, one by putting them into 
thoſe hoſpitals founded for that purpoſe, and the 
other by obliging their reſpective pariſhes to take 
care of them; and which of theſe methods is the 
beſt, will appear by conſidering the ſtate and na- 
ture of mankind, 
lt is certainly the intereſt of every ſociety to en- 
courage induſtry and frugality among their people, 
eſpecially thoſe of the poorer ſort, and as moſt 
men are compelled to be induſtrious and frugal by 
neceſſities, it is not therefore prudent in any ſtate 
to prevent, in any great meaſure, all thoſe neceſ- 
ſities. The ſupport of nature is what forces every 
poor man to labour, and he may perhaps ſupply 
this neceſſity by working hard two or three days 
in a week; ſo that if he were under no other ne- 
ceſſity, he would probably fit idle all the reſt of 
the week; but then every prudent man conſiders, 
that while he is in vigour and health, he ought to 
provide for old age and ſickneſs z and every _ 
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who has any natural affection or compaſſion, will 
provide for his children, and even for his relations 
and friends in diſtreſs, in the beſt manner he can: 
The making of a proviſion for old age, for ſick- 
neſs, for the education of children, and for aſſiſt- 
ing friends in diſtreſs, are therefore the neceſſities 
that compel moſt of our poor to labour hard all 


the days of the week, and to ſave what they have 


earned by their labour ; but if you give a man any 
hopes of being well provided for in his old age or 
ſickneſs, or of having his children educated and 
his friends relieved, in as handſome a manner as 


he can deſire, without putting him to any expence, 


I believe there is not one of a hundred will either 
labour ſo hard, or hve ſo frugally as he would 
otherwiſe have done: For this reaſon, great care 
ought to be taken not to give men hopes of being 
ſupported in old age or ſickneſs, or of having 
their children educated for them, or their friends 
relieved, unleſs they can ſhew, that by ſome miſ- 
fortune they were rendered incapable of making any 
proviſion for thoſe neceſſities by their own induſtry 
and frugality; for wherever a man neglects to do 
fo, when it is in his power, he can never be a real 
object of charity, he deſerves to ſuffer, and the 
public good requires he ſhould, in order to be an 
example and a terror to others. 

From hence, my Lords, we muſt conclude, 
that no perſon can be deemed a proper object of 
charity, till after his circumſtances and former be- 
haviour have been ſtrictly inquired into; and whe- 
ther the pariſh officers within their reſpective pa- 
riſhes, or the governors and officers of an hoſpi- 
tal, are moſt capable of doing this, is very eaſy to 
determine. The pariſh officers are generally them- 
ſelves all acquainted with the perſon that makes the 
application, and can from their own knowledge 
judge if he be a proper object; they contribute out 
of their own pockets, yearly, their ſhare of that 
charity 
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charity which is given, and are anſwerable to the 
; © pariſh for what they do, therefore they certainly 


will always beextremely cautious of giving a ſhare 


; « of the pariſh charity to an unworthy object, or to 
* © one who does not ſtand in need of it: On the o- 


ther hand the governors of hoſpitals are never all 


ny of them are; and as they pay nothing out of 
their own pockets to the charity they have the ma- 


| 6 
* acquainted with the perſon that applies, ſeldom a- 
| C 


| © nagement of, nor are anſwerable to any for their 
conduct, they are very ſeldom inquiſitive about 
| © the merits or the circumſtances of the perſons that 
| © apply 3 the conſequence of which is, that many un- 
; © worthy perſons, and many who do not ſtand in 
need of it, are admitted into our hoſpitals; which 


« inſtead of being a benefit, is a great injury to the 
nation, becaule it encourages idleneſs and extrava- 


* ganceamong the vulgar. 


I wiſh with all my heart that all the poor of the 
kingdom, who. are real objects of charity, were 
properly and decently provided for. I am ſure 
« if they are not, it is not for want of a ſufficient 
fund for that purpoſe; it muſt be by ſome defect 
* in the laws, with reſpe& to the management and 
application of that fund, and whatever amendments 


| © may be neceſſary in that reſpect, I ſhall readily 


agree to, But we ought to take care, that ſome 
« ſort of ignominy or contempt may always attend 
© a perſon's being provided for by any public cha- 
© rityz and we likewiſe ought to take care, that the 
« proviſion made by charity ſhall not be ſuch as no 
poor man, by his utmoſt induſtry and frugality, 
can provide for himſelf. In both theſe reſpects, I 
am afraid, our public hoſpitals are blamable ; for 
* the cuſtom of going thither upon every emergency 
is become ſo frequent, that no contempt or igno- 
© miny attends it; and the proviſion made for our 
poor in ſome of them, is much better than any 
common tradeſman or labouring man can well 
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hope to make for himſelf, with the utmoſt indu- 
{try and frugality any poor man can practiſe. The 
conſequence of this is, that the getting into an hoſ- 
pital or getting one's child to be educated there, 
inſtead of being asked for as a charity, comes to 
be ſolicited for as a poſt or employment; and rich 
men get in to be governors of hoſpitals, not with 
the pious view of making an intereſt in the next 
world by works of charity, but with the ambitious 
view of making an intercſt in this, by having fo 
many poſts or preferments at their diſpoſal, This 
laſt view, I am apt to ſuſpect, is the true ſource 
of that ſpirit which has been lately raiſed for erect. 
ing and endowing hoſpitals; and as it 1s well 
known what ſort of men are generally the chief 
directors and managers of ſuch hoſpitals, we may 
ealily gueſs who have been the principal authors 
and promoters of ſuch a ſpirit. An inquiry into 
the management of our ſeveral hoſpitals would 
have been of great uſe in this debate. If we had 
made ſuch an inquiry, I am perſuaded we ſhould 
have found many perſons upon ſuch foundations, 
who never had a title to, and many who never 
had an occaſion for the charity of the public; 
and if we had examined into the motives for ad- 
mitting ſuch perſons, I am alſo perſuaded, we 
would have found them very far from being cha- 
ritable, Such miſapplications can never happen 
in the diſpoſal of pariſh charities; and as the 
admitting of ſuch perſons to a ſhare of any 


public charity, will always be a great encou- 


ragement to lazineſs and extravagance, I can ſee 
no reaſon for expoſing the nation to any dan- 


ger, for the ſake of erecting ſuch charitable foun- 


„„ 


dations. 

We know, my Lords, how apt men are to 

indulge themſelves in lazineſs and extravagance, 

from very chimerical hopes: A benefit ticket in 

a lottery can fall but to one, but the — 
| © © 
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of it makes hundreds extravagant. In the ſame 
© manner, if people ſee one idle and profligate per- 
© ſon well provided for in an hoſpital, or the child 
of ſuch a man handſomely educated, and better 
taught than the children of poor people uſually 
are, hundreds of them will, in hopes of meeting 
with the ſame relief, either live idly, or ſpend 
what they earn extravagantly, ſo that moſt of 
them, or at leaſt their children, muſt come upon 
the pariſh at laſt. This muſt, of courſe, increaſe 
the number of our poor, and the burden upon e- 
very pariſh; and this conſequence, my Lords, is 
fully confirmed from daily experience; for there 
is no nation in the world that has ſo great, or ſo 
many public foundations for relieving the poor 
as we have in England; and yet our people pay 
yearly more for that purpoſe than is paid by the 
poor of any other country, In Holland, where 


or no public hoſpitals, but every town takes care 
of its own poor, and have proper workhouſes and 
little hoſpitals for that purpoſe, where none but real 

objects are admitted; and if we had in every pa- 

riſh a workhouſe and an hoſpital, and no public 

hoſpital in the kingdom, I am perſuaded our poor 

would not be ſo numerous, and thoſe that are real 
objects would be generally better provided for than 

they are at preſent; for the greateſt objects are ge- 

nerally left upon the pariſn, while unworthy per- 

ſons, or perſons who ſtand in no need of it, are 

admitted into our rich and magnificent hoſpitals. 

This is a grievance which cannot be prevented by 

the utmoſt diligence and application of the gover- 

© nors, who are generally of too high a rank for hav- 

ing any acquaintance among the vulgar; they muſt 

depend upon information, they cannot depend up- 

on their own knowledge, and thoſe who depend 

upon information will often be deceived, 
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I beg pardon, my Lords, for having taken up 
ſo much of your time upon this ſubject; but the 
words piety, charity, and the relief of the poor, 
have been made ſo much uſe of in this debate, that I 
thought it abſolutely neceſſary to explain that mat- 
ter; and from what I have ſaid I hope it will ap- 
pear, that no charity ought to be given without 
proper inquiry: That ſuch an inquiry may be made 
by pariſh officers; but never will, nor ever can 


be made by the managers of public hoſpitals ; 


and that we have in this kingdom a ſufficient 


fund for all real objects of charity without any 


public - hoſpital z from whence I think it muſt 
be concluded, at leaſt, that we ought not to 
leave our lands in danger of being ſwallowed up, 
the conſtitution overturned, and the nation un- 
done, for the ſake of erecting and endowing ſuch 
hoſpitalss. | 
* With reſpect, my Lords, to the clergy of the 
eſtabliſhed church, I am really ſorry to hear there 
are ſo many of them ſo poorly provided for : It 
gives me a moſt affecting concern to think, that 
there are ſo many pious and worthy clergymen of 
the eſtabliſned church ſtruggling with poverty and 
want, at the ſame time that they are rendering ſuch 
ſervices to their country; and I muſt think it a 


. 


blemiſh in our conſtitution, at leaſt in that part of 
it which is called the eſtabliſhed church, to have ſo 


many of its members living 1n the greateſt penury 


and diſtreſs, while a great number of others are 


wallowing in the greateſt affluence and eaſe ; for 


ſince they are all the ſervants of the public, and 
are paid by the public, every man ought to have 


a proper ſhare of the public rewards. Let us but 


compare our conduct in this reſpect to the conduct 
of a private family: Suppoſe any one of your 
Lordſhips, or the maſter of any great family, 


ſhould give large and extravagant wages to his 
ſtewards, his maſters of the horſe, his maſter cook, 
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and his other ſuperior ſervants, but at the ſame 
time ſhould have all his lower ſervants, who did 
the whole buſineſs of his family, kept in rags, half 
ſtarved, and without ſhoes or ſtockings. Would 
not every man blame the ceconomy of ſuch a fami- 
ly? Would not every man find fault with thecon- 
duct of the maſter? How then can we juſtify our own 
conduct with reſpect to the clergy of our eftabliſh- 
ed church? We find it is generally condemned; 
every man admits, our poor clergy ought to be 
better provided for; and for this purpoſe the cor- 
ation for the bounty of Queen Anne was eſta- 
bliſhed : The deſign of that corporation was cer- 
tainly to be highly approved of; but I cannot ſay 
the rules they have laid down for accompliſhing 
that deſign deſerve ſo much approbation, They 
are to provide in two or three centuries for all our 
poor clergy ; but how? By ſettling a great part of 
the lands in the kingdom in mortmain, which to 
me is the ſame as if the maſter of the family J 
have mentioned, ſhould reſolve to provide for his 
lower ſervants, by ſelling off or mortgaging a part 
of his eſtate yearly z which would, I am ſure, be 
adding madneſs to fooliſhneſs. What then muſt 
he do? Is not the method he ought to take, plain 
and eaſy? Ought he not to diminiſh the ſalaries of 
ſome of his upper ſervants, or diſmiſs ſome of them, 
and apply their ſalaries to increafing the wages of 
the inferior ? | | 
I am not, my Lords, of any levelling princi- 
ples; I am for keeping up the ſame orders and 
diſtinctions, and the ſame form of government we 
now have in our eſtabliſhed church; but I am not of 
opinion that 1t is neceſſary, or that any man ought 
to have, or can deſerve half a dozen rich benefi- 


© ces at once; and a few ſcrapings might, in my o- 
© pinion, be taken from many of our great hvings, 
* after the deaths of the preſent incumbents, which 
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would be ſufficient for eſtabliſhing a proper main- 
tenance for every clergyman in England. Nay, 
even the fund ſettled upon the corporation for the 
bounty of Queen Anne, if it were immediately 
parcelled out among the pooreſt livings, it would, 
I believe, go near to make every living in England 
worth 201. per annum; and if to this we ſhould 
add all thoſe benefices which are of no uſe to the 
nation, nor any way neceſſary for the ſupport of 
our preſent form of church government, I am 
ſure we could very eaſily make a handſome provi- 
ſion for every clergyman in the kingdom, without 
endangering our conſtitution, by throwing too 
great a part of our lands into the hands of the 
church, Let us conſider what a great revenue our 
church is already poſſeſſed of, I have been in- 
formed, that in a poſthumous work of a late re- 
verend Prelate, who never had a fault laid to his 
charge, but that of being too high a churchman, 
it is aſſerted, that the revenue of our church a- 
mounted then to two millions and a half yearly, 
and that the whole buſineſs was done by thoſe who 
receive the half million only. I am ſure our 
church revenue is increaſed ſince that time, and if 
what that reverend Prelate aſſerts be true, I am 
ſure it is high time for us to put ſome ſtop to their 
making any new acquiſitions in land; eſpecia]- 
ly, conſidering that our poor clergy may be all 
handſomely provided for, without allowing any 
more of our lands to be ſettled in mortmain, or 
making any addition to the revenues of the church 


in general, 


This is an opinion, my Lords, which every lay- 
man muſt be of, who conſiders the conſequences of 


things. We may eaſily calculate what a vaſt land 


revenue muſt be added to the church by the rules 


the corporation for Queen Anne's bounty have eſta- 


bliſned. They have laid it down as a rule, that 
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chaſes of land in mortmain. We have been told 
that there are in England 5500 livings under 5o/. 
a year, and of theſe 1000 under 10. a year; 
Suppoſe them then, one with another, worth 2 5 /, 
per annum each; a land revenue of 412,500. per 
annum muſt therefore be purchaſed, in order to 
make them 100. a year each. Then ſuppoſe 
there are 2000 livings above 50 and under 1001. 
a year; if we take them at a medium, which is 
751, per annum each, a new land revenue of 
50,0001. a year muſt be purchaſed, in order to 
make them likewiſe 1001, each. But, my Lords, 
I muſt beg you will conſider, that even when this 
is done, the corporation is not to be diſſolved, nor 
are any of the powers and privileges they now 
have, to ceaſe ; they may then reſolve to make 
all theſe 7500 livings worth 200. a year each; 
for this purpoſe new purchaſes of land muſt be 
made to the amount of 750,0001, a year; and 
when this is done, they may, for what we know, 
reſolve to make every living in Eugland worth 
16001. or 20001. per annum, if there were land 
enough in the Briti/h dominions for anſwering ſuch 
a demand. For this purpoſe they would ſtand in 
need of no new powers, nor any privileges but 
what they have already veſted in them by law; and 
I muſt ſay, the rule they have laid down for aug- 
menting firſt thoſe livings, where any layman will 
Join with them, is moſt excellently calculated for 
the ſpeedy execution of ſuch a ſcheme; becauſe a 
young man in orders, who has 500/. or even 
10007. fortune, or a father who has a ſon to pro- 
vide for, may eaſily be induced to join his whole 
fortune to the 2001, advanced by them, in order 
to make a living of 40/. a year worth 90 or 100/, 
a year, upon condition of his getting a preſentation 
to the living. I do not in the leaſt ſuſpect that 
the preſent governors of this corporation have any 
E 4 « ſuch 


56 


c 
= 
c 
C 
c 
c 


< 
c 
< 
* 
6 
< 
6 
* 
6 
4 
= 
* 
« 


.C 


c 
c 
C 
c 


0 
0 
0 
0 
6 
0 
0 
0 
0 
0 
c 
c 
0 


PARLIAMENTARY A. 1736. 


ſuch ſcheme in their thoughts; but men's ſchemes 
generally grow with their fortunes; and as this 
ſcheme may ſome time or other be formed by am- 
bitious clergymen, and may in time be carried in- 
to execution, we ought to take meaſures for pre- 
venting it, before it becomes too late; for if our 
church ſhould get into their poſſeſſion 4 or 
500,000, a year land revenue, artfully purcha- 
ſed, more than they now have, I am afraid it 
would be out of our power to prevent their purſu- 
ing any ſcheme they had a mind; or at leaſt, 
that we could not put any ſtop to their ſchemes 
without running the riſque of raiſing the flames of 
a civil war in the kingdom. I theretore think the 
rule they have laid down, of laying out no mo- 
ney but upon the purchaſe of lands, ought to 
be altered, and if that rule be altered, there is no 
occaſion for altering or explaining any words in 
this bill. | 

Having now, my Lords, ſhewn the dangers 
that may ariſe from the great liberty lately intro- 
duced of alienating lands in mortmain, and having 
ſhewn that we are under no neceſſity, nor have the 
leaſt occaſion, for expoſing ourſelves to ſuch dan- 
gers, I ſhall next beg leave to take notice of that 
unbounded liberty of deviſing eſtates by will, which 
we have heard ſo ſtrongly inſiſted on. I ſhall 
grant, that a man has a natural right to diſpoſe of 
his own, at what time, and in what manner he 
thinks moſt proper; but this rule is not without 
any limitation or exception; it muſt always be 
under this reſtriftion, that no man ſhall diſpoſe 
of his own to the hurt and prejudice of the ſociety 


to which he belongs; and it is reaſonable it ſhould | 


be ſo, becauſe the acquiſition, or at leaſt the pre- 
ſervation of that property depended and muſt al- 
ways depend upon the protection he received from 
the ſociety. The legiſlators of every ſociety, are 


the only judges of what may or may not tend -= 
6 1 8 . 8 @ 
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« the hurt and prejudice of the ſociety : According 
to their judgment in this reſpect, they have a 
power to make laws for regulating and reſtraining 
that natural right which every man has to diſpoſe 
of his own; and if thoſe laws be reaſonable and 
neceſſary for the preſervation of the ſociety, eve- 
ry good ſuabject will obſerve them, and no bad 
ſubject ought to be allowed to find fault with, or 
tranſgreſs them. I think I have made it evident, 
that a liberty of deviſing land eſtates in mortmain 
to any corporation, or upon any pretence whatſo- 
ever, may be hurtful to the ſociety ; and par- 
ticularly, that thoſe pretences drawn from piety, 
charity, and a compaſſion for the poor, are ſo far 
from being real, that they are made uſe of only as 
a cloak for the vanity, the pride, and the ambi- 
tion of private men, who have got into, or expect 
to get into the Management of what they call cha- 
ritable foundations, 
With regard to private life, my Lords, can we 
ſuppoſe that a man will be leſs induſtrious or frugal 
becauſe he cannot diſpoſe of his eſtate by will to 
the church, or to a magnificent hoſpital ? We may 
as well ſuppoſe that he will be leſs induſtrious or 
frugal, becauſe he cannot diſpoſe of his eſtate to the 
Grand Seignior, or the Sophy of Perſia. If a man 
happens to fall into that deliripus ambition of erect- 
ing a palace for beggars, and having his name en- 
graved in gilded letters above a ſuperb portico ; or 
it he grows ambitious of having his eſtate ſer up, in 
the area of any charitable palace already erected, 
cannot he give ſome part of his eſtate in his hfe- 
time for that purpoſe, and reſerye a ſufficient eſtate 
for ſupporting himſelf? For we generally find that 
the men who are ſeized with ſuch deliriums, are 
men of great fortunes and ſmall expence 3 ſo that 
© the reſerying a competency for their own future 
* ſupport, cannot occaſion any great diminution in 
* the donation they make, nor can 1t diſappoint the 
« oreat 
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great end of their ambition, As to the regard 
and attendance which a dying man may expect, 
and ought to meet with from his relations, friends, 
and ſervants, I think nothing can be better con- 
trived than the bill now before us, for preventing 
a man's being diſappointed in ſo juſt an expectation; 
becauſe it lays every landed gentleman under a 
neceſſity of reſerving ſomething to be diſpoſed of 
by him at his death, and likewiſe lays him un- 
der a neceſſity of diſpoſing of that ſomething 
among his relations, friends, or ſervants, or of 
leaving it to his next heirs. For this very reaſon, 
I think the words at the end of the firſt clauſe pro- 
poſed to be left out, are abſolutely neceſſary; and 
therefore I hope they will be left ſtanding a part 
of this bill. 


© Whether a man's next heirs have any natural 


right to ſucceed to his eſtate after his death, 1s not 
the queſtion now before us : I hope it will be 
-granted, they have at leaſt a more natural right 


than any other perſon natural or political; and I 


am ſure the giving or leaving 1t to them, or to a- 
ny other perſons natural, is more charitable than 
the giving it to any charitable uſe or corporation 
whatſoever ; becauſe, when the eſtate comes to 
private perſons, they will be enabled to contribute 
the more to the pariſh charities in the reſpective 
pariſhes they belong to, which are the only chari- 
ties that are, or ever can be properly or juſtly ap- 
plied; whereas, when the eſtate is given to any 
other charitable uſe, or to any corporation, or even 
to the church, the donor may expect and depend 
upon it, that the donation will be miſapplied; 
and every ſuch donor may ſee, that the giving of 
any ſuch donation, may be of dangerous conſe- 
quence to his religion as well as his country. There- 


* fore, as a ſincere chriſtian, as a true lover of the 
church of England, without being an admirer of 


« eccle- 
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eccleſiaſtical power, and as a good ſubject, I muſt 
be for laying, at leaſt, that reſtraint upon ſuch do- 
nations, which 1s propoſed by the bill now before 
us. And one of my chief reaſons for being ſo, is, 
my Lords, leſt the clergy of oureſtabliſhed church 
ſhould be tempted and inſtructed to watch the laſt 
moments of dying perſons, as inſidiouſly as ever 
the monks and friars did in the darkeſt times of 
popery and ſuperſtition : The opportunity is eſta- 
bliſhed by the laws as they ſtand at preſent ; they 
may, by ſo doing, increaſe the wealth and the 
power of the church, nay, they may increaſe the 
revenue of their own particular cure, and if ever 
we ſhould have an ambitious clergyman for a 
prime miniſter, it would be the only way to ac- 
quire an intereſt at court, or preferment in the 
church. Theſe were all the motives the popiſh 
clergy had for being ſo infidious, they never propo- 
ſed by ſuch inſidiouſneſs, to enrich their own pri- 
vate families; and if this ſtumbling block ſhould 
be left any longer in the way of our preſent church, 
we may depend on it, that new doctrines will be 
ſet up, and all the enſnaring tenets of the church of 
Rome revived by degrees, and ſtrongly recommend- 
ed by all paſtoral inſtructions. 
I ſhall conclude, my Lords, with obſerving that 
our two univerſities, and the colleges now excepted 
out of this bill, are, in my opinion, the only pub- 
lic foundations which are either uſeful or neceſſary 
in this kingdom, and the exception, as to them, 
furniſhes me with a particular argument in favour 
of this bill; becauſe I think it will contribute great- 
ly to increaſing the revenues of every one of thoſe 
foundations; for as every other channel for death- 
bed deviſes, will from henceforth be ſhut up, I 
muſt think it will cauſe the more to flow into that 
channel. The pride and ambition of men, which 
I ſuppoſe, and, ſince our poor are all ſufficiently 
provided for otherwiſe, I think I may, without 
* any 
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© any breach of charity, ſuppoſe to be the chief mo- 
tive forall donations to hoſpitals or incorporate bo- 
dies, will ſtill remain the ſame ; and thoſe who 
< cannot upon their death-beds propoſe to eterniſe 
© their memories by procuring their ſtatues to be ſet 
up in the area of an hoſpital, will endeavour to get 


4 


it ſet up in the area of a college, and for that pur- 
poſe will leave them an eſtate. This is turning the 


© paſſions of private men to that which is moſt uſe- 
ful and neceſſary for the ſociety, which is one of 
the chief ends of all political regulations. Therefore, 
my Lords, as a friend to our univerſities and other 
« ſeminaries of learning, and from the great defire 
I have to encourage learning, and to fee all learned 


Petition a- 
gainſt ſmug- 
gling 


men ſufficiently provided for, I muſt declare my 
approbation of the bill now underour conſideration.” 


N Fedneſday the roth of March, a petition 
of the druggiſts, grocers, chinamen, and o- 


thers, dealers in tea, was preſented to the houſe of 
Commons, and read; ſetting forth, That the 


aa A „ 


C 
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petitioners were induced to hope that the in- 
tereſt of the fair trader in tea would have been ef- 
fectually ſecured by an act paſſed in the roth year 
of his late Majeſty, by which an inland duty of 
45. per pound was laid on all tea, without diſtinc- 
tion of quality; but notwithſtanding the regulations 
made by that act, and the many penalties the 
ſmugglers of tea and their accomplices were liable 
to by law, the petitioners had fatally experienced, 
the clandeſtine importation of that commodity was 


ſo far from being prevented, that it was carried on 


to ſuch a degree, that the petitioners had the 
ſtrongeſt reaſon to believe, near one half of the 
tea conſumed in this kingdom paid no duty; and 
that the very high duty of 45. per pound, as wel] 
as the inequality of its being laid, were the princi- 
pal foundations of the pernicious practice of ſmug- 
gling, the coarſer ſorts bearing much too great a 


« proportiop 
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« proportion of the ſaid duty, and by the ſmugglers 
« bought abroad at one third of the price it would 
« ſtand the fair trader in at home; and that unleſs 
« ſome remedy ſhould be applied, effectually to pre- 
« vent that known evil, the petitioners and all fair 
« traders would be under extreme difficulties in car- 
« rying on their trade, by reaſon of the diſadvantages 


L © T i £ % k oc bd * 


. « they were under, from the practices of ſmuggling, 
« as well as from the hardſhips they endured, and 
J the trouble they were put to, by the execution of 
: the ſaid act; and that the petitioners conceived 
r the moſt effectual means of putting a ſtop to the 
5 « clandeſtine importation of tea would be, to alter 
| the duty of 4 5. per pound to a certain rate ad 
7 « valorem, according to the prices tea ſhould ſell for 
, « at the Eaſt-India company's ſale; by which alte- 
« ration, the petitioners apprehended, the amount 
n « of the duty to the public would be equivalent, 
* « conſidering, the quantity, before that time frau- 
f « dulently imported, would be then added to the re- 
e © venue z and therefore, for the preſervation of that 
0 trade to the petitioners, by putting an end to the 
4 practice of ſmuggling, and for ſecuring a revenue 
r to the public, by the importation of that commo- 
f « dity in Britiſb ſhips from China and other parts of 
M India, and for preventing any money being ſent 
8 © to neighbouring countries for the purchaſe of tea 
e to be clandeſtinely imported and conſumed in this 
e © kingdom, praying the houſe to take the premiſes 
, into conſideration, and give the petitioners ſuch re- 
18 “lief, as to the houſe ſhall ſeem meet.“ | 
n. a 
le Upon the preſenting of this petition, it was reſol- Petition re- 
e ved Nemine Contradicente, That that houſe would, ue. 
d upon that day ſevennight, reſolve itſelf into a com- 
I mittee of the whole houſe, to conſider of the moſt 
i- effectual means to put a ſtop to the great and grow- 
- ing evil ariſing from the unwarrantable and illegal 
a methods of importing tea and other goods into this 
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kingdom; and the ſaid petition was ordered to be 


referred to the conſideration of the ſaid committee, 


inand paticd. 


Objections 
againſt the 
bill. 


Accordingly, on the 16th of April, the houſe re- 
ſolved itſelf into the ſaid committee, and the report 
being immediately made to the houſe, leave was 
given to bring in a bill, for the purpoſes reſolved on 
by the committee, and Sir Charles Turner, Mr. Chan- 
cellor of the Exchequer, Mr. Doddington, Sir George 
Oxenden, the Lord Sundon, Mr. Attorney General, 
Mr. Solicitor General, Mr. Scrope, and Mr. Edward 
Walpole, were ordered to prepare and bring in the 
ſame. And on the 3d of May, Sir Charles Turner 
preſented the fame to the houſe, being intitled, * A 
bill for indemnifying perſons, who have been guilty 
of unlawful importing goods and merchandize into 


this kingdom, upon the terms therein mentioned, 
and for inforcing the laws againſt ſuch importation 


© for the future,“ and the ſame was then read the 
firſt time, and ordered to be read a ſecond time. 
The next day this bill was read a ſecond time, and 
committed to a committee of the whole houſe ; and 
on the 7th, 1oth, and 11th, it paſſed through the 
committee, where many amendments were made to 
it, which were reported on the 12th, and moſt of 
them, with amendments to ſome, were agreed to by 
the houſe ; but ſome of the amendments made by 
the committee were diſagreed to; and after the 
houfe had likewiſe made tome amendments to this 
bill, it was, with the amendments, ordered to be in- 
groſſed. On the 14th, the ſaid bill was read a third 
time, after which it was reſolved, upon a diviſion of 


88 to 39, that the bill ſhould paſs; and Mr. At- 


torney General was ordered to carry the bill to th 
Lords, and deſire their concurrence, | 


Although this bill did not meet with that ſtruggle 
and oppoſition in the houſe of Commons, which 
was at firſt expected ; yet ſeveral exceptions _ 
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taken, both to the general ſcope of the bill, and to 
ſome of the particular clauſes. With reſpect to the 
bill in general, it was ſaid, That it was very ex- 
« traordinary to ſee ſuch a petition followed by ſuch 
« a bill : The petition, was a petition from many 
« merchants and ſhop-keepers, complaining of too 
high a duty upon a certain ſort of merchandize, 
and of the hardſhips they were ſubjected to, by 
« the laws lately made for collecting that duty: 
« Upon the foundation of that petition, a bill had 
© been brought in, which no way diminiſhed the 
« duty, and inſtead of relieving the merchants from 
any of the hardſhips they were before expoſed to, 
it laid them under many new hardſhips, never be- 
fore heard of in this country, and ſuch, as they 
= 
c 
« 
* 
. 
s 
6 
6 
C 
o 


thought inconſiſtent with the liberties of the peo- 

le: This they ſaid was a method of proceeding, 

y which they were afraid, the ſubje& would be 
terrified from ever making an application to Par- 
liament, for being relieved againſt thoſe grievan- 
ces, they thought they had reaſon to complain of; 
for no man would ever apply to Parliament for 
relief, if he could have the leaſt ſuſpicion, that his 


caſe might be rendered more intolerable by any 
ſuch application.” 


To this it was anſwered, © That the frequent and Anfver. 
general practice of ſmuggling, was the grievance 
which the petitioners chiefly complained of, and 
was a grievance, which all fair traders had great 
reaſon to complain of; therefore, any effectual 
method for preventing ſmuggling, would be a re- 
lief from the grievance chiefly complained of, and 
this being the ſcope and deſign of that bill, it was 
a proper conſequence of ſuch a petition: That the 
duties complained of, were engaged for the pay- 
ment of old debts, or for the ſupport of the go- 
vernment, and could not therefore be lowered, 
without replacing them by eſtabliſhing ſome new 
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fund, which could not then be done; and that 
none of the pains and penalties to be inflicted by 
that bill, could be any hardſhip upon fair traders, 
but only upon ſmugglers; and the more hardſhips, 
« difficulties, and dangers, they were expoſed to, the 
better it would be for the fair trader.” 


With reſpe& to the particular clauſes, we ſhall 
take notice only of the objections made to that 
clauſe by which it is enacted, Thar any ſhip, not 
« exceeding the burden of 100 tons, ſhall be for- 
« feited and loſt, if ſhe ſhould take in from another 
« veſſel at ſea, within four leagues of the Briti/h 
< coaſts, any foreign goods, wares, or merchandizes, 
© without payment of the cuſtoms, unleſs in caſe of 
apparent neceſſity z* and to that clauſe by which it 
is enacted, * That all goods found concealed in any 
« ſhip or veſſel, at any time after the maſter thereof 
„ ſhall have made his report at the cuſtom-houſe, 
and which ſhall not be compriſed or mentioned in 
< the ſaid report, ſhall be forteited and loft.” With 
regard to the firſt clauſe, it was ſaid, That it would 
be a moſt terrible hardſhip upon the owners of any 
« ſhip, to make them forfeit their ſhip, only becauſe 
of the captain's, or perhaps ſome of the ſailors, 
taking a pound of tea, or an anchor of brandy, 
rum, or arrack, from on board another ſhip they 
« accidentally met with at ſea : That in penal laws 
« great care ought always to be taken, not to ſub- 
« je& any man to a penalty or forfeiture, except 
* ſuch as were really guilty ; but by that clauſe, the 
* owners' of a ſhip were to be ſubjected to a great 


_ © forfeiture, though they neither were, nor could be 
© any way guilty of, or ſo much as privy to, the 


crime for which that forfeiture was inflicted 3 and 
the hardſhip upon them was the greater, becauſe it 
« would be impoſlible for them to guard againſt it; 
< for every one knew, that, for the moſt part, the 
command of merchant ſhips was given to gentle- 

men 
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men who had no fortunes in the world, and there- 


fore could not make good to the owners, the da- 
mage they might ſuſtain by the forfeiture of their 
ſhip: The owners of ſhips never looked for any 
thing more in a maſter, but the character of an 
honeſt careful man, and an expert failor ; but in 
this caſe, neither of theſe qualities could be a ſafe- 
guard to the owners, becauſe their ſhip might be 
forfeited and loſt by the knavery, perhaps by the 
treachery of any common ſailor cn board, with- 
out any fault in the maſter: To this it was added, 
That the eſtates veſted in ſhipping, were already 
liable to ſo many penalties and forfeitures by our 
cuſtom-houſe laws, and were ſubject to ſo many 
dangers from other accidents, and the employing 
of any eſtate in that way, was in itſelf of ſo little 
advantage to the owner, that many gentlemen had 
already withdrawn their fortunes from that branch 
of trade; and if that clauſe ſhould paſs into a 
law, no man who had a regard to his family would 
employ or continue any part of his eſtate in that 
branch; which would certainly be a great diſad- 
vantage to our ſhipping, and a great diſcourage- 
ment to our ſeamen, ? 


As to the other clauſe, it was ſaid, That a mer- 
chant might thereby forfeit a valuable parcel of 
goods, by the meer negligence or forgetfulneſs of 
the maſter of a ſhip, whom he had never known 
or entruſted ; and that, without its being poſſible 
for him, by the utmoſt care and diligence, to 
prevent ſuch a forfeiture ; becauſe the goods might 
be forfeited, before it was poſſible for him to hear 
of the arrival of the ſhip, or to know that he had 
ſuch a parcel of goods on board ſuch a ſhip; for 
the maſter always made his report immediately 
upon his arrival, and before he had time or op- 
portunity to rummage his ſhip, or to ſend to any 


of the merchants to come and take care of their 
Vor. XIV, F goods 
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goods; and as maſters are generally in a great 
hurry at their ſetting out, when ſmall parcels of 
fine goods are uſually ſent on board, a. maſter 
might very probably forget to mention ſome of 
them in his report, which by this clauſe would oc- 
caſion a forfeiture, ſuch goods being always lodged 
in places that would be called concealed ; whereas 
as the law then ſtood, if the maſter upon rum- 
maging and ſearching his ſhip, which every maſter 
did before clearing, or if the merchant upon hear- 
ing of the ſhip's arrival, or receiving advice of his 
having ſuch a parcel of goods on board, ſhould 
come to Jook after his goods, though they had 
been forgot in the report, a poſt-entry might be 
made, by which all forfeitures and penalties would 
be prevented. This they thought would be a new 
hardſhip upon merchants, and a new diſcourage- 
ment to trade, which was before, by our late ſta- 
tutes relating to the cuſtoms, ſubjected to ſo great 
an expence, and ſo many difficulties, that it was 
impoſſible for our merchants to carry on their trade 
at ſo eaſy a rate as our neighbours did, which was 
the true cauſe of our being under-ſold by foreign- 
ers in all the markets of Europe. 


To theſe objections it was anſwered, * That all 
theſe hardſhips and dangers might eaſily be pre- 
vented by the care and conduct of maſters of ſhips: 
That owners or merchants who intruſted their 
ſhips or goods to idle careleſs men, were certainly 
in ſome fault, and therefore deſerved to ſuffer, if 
there were no neceſſity for making them do ſo: 
But that in the caſes then before them, it was ab- 
ſolutely neceſſary to lay ſome part of the penalty 
upon them, for the very reaſon that had been given 
againſt it; becauſe the maſters employed by them 
were often men of ſuch low rank, and ſo poor, 
that it was impoſlible to recover any penalties om 

them 
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them; and as duties upon importation, were abſo- 

lutely neceſſary for the ſupport of our government, 

and it being impoſſible to collect thoſe duties with- 

out laying penalties upon ſmuggling, thoſe penal- 

ties muſt be laid on in ſuch a way, as to make it 

poſſible to recover them, otherwiſe they would 

certainly prove altogether ineffectual. That with 

reſpect to the forfeiture of ſhips, as the clauſe was 

amended, and confined to ſhips not exceeding 100 

tons, it could not much regard any branch of our 

foreign trade, it would chiefly regard our coafting- 
veſſels, and our Holland's and French trading ſloops, 
many of which, they were afraid, were chiefly em- 
« ployed in ſmuggling. That they would be ſorry 
if any perſon ſuffered through a meer overſight z 
« but if they gave by law too great, or, indeed, 
any indulgence to overſights, fraudulent deſigns 
would always be cloaked under pretended over- 
« ſights, and therefore it was neceſſary to make the 
law ſevere, though in the execution of that law, 
* ſome indulgence might be ſhewn in any caſe, 
which appeared clearly to thoſe, who had the ex- 
* ecution of the law, to be nothing but an over- 
« ſight. That we had, it was true, many cuſtoms 
and duties upon goods imported, and the laws for 
collecting them, might probably ſubject our mer- 
© chants to ſome inconveniences, and to ſome ex- 
< pence; but they knew of no countty in the world 
< where their trade was free from cuſtoms and du- 
ties; and they believed the merchants of this king- 
dom were ſubjected to no greater inconvenience 
or expence on that account, than the merchants 
were in any of our neighbouring countries; ſo 
© that if foreigners under-ſold us in any market, 
ſome other reaſon was to be aſſigned for their ſo 
doing, and when that reaſon was aſſigned, if it 
* was poſlible to remove it, they would join in any 
* meaſure, that could be propoſed for that purpoſe.” 
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This bill was read a firſt and ſecond time in the 


ments offer- houſe of Lords, without any conſiderable debate ; 


ed in the 


houſe of 
Lords, 


but when it came before the committee of that houſe, 
which was on Monday the 17th of May, the follow- 
ing amendments were offered by the Lord Hard. 
wick, VIZ. 

In the act, as it is now printed, page 517, line 
29th, leave out from the word (frequently) to the 
word (in) in the 38th line, and inſert (lurk, wait, or 
loiter in divers parts of the kingdom). 

Page 518, line 1oth, before (perſons) inſert (per- 
fon or) and after (perſons) leave out to the firſt (and) 
in the th line of the 519th page, and inſtead there- 
of inſert (is, are, or ſhalt be lurking, waiting, or 
loitering, with intent to be aiding and aſſiſting in the 
running, landing, or carrying away any prohibited 
or uncuſtomed goods, it ſhall and may be lawful, 
to and for every ſuch juſtice or juſtices, to cauſe all 
fuch perſons to come and be brought before him or 
them, and to grant his or their warrant or warrants, 
for the apprehending ſuch offenders, and bringing 
him or them before any of his Majeſty's ſaid juſtices 
of the peace; and if ſuch perſons ſhall not give a 
ſatisfactory account of themſelves, and their callings 
and employments, and thereby, or otherwiſe, make 
it appear to the ſatisfaction of ſuch juſtice or juſtices, 
that they were not ſo lurking, waiting or loitering, 
with intent to be aiding or aſſiſting in carrying on 
any ſuch fraudulent or unlawful practices aforeſaid, 
then every perſon who ſhall not give ſuch account 
and ſatisfaction to ſuch Juſtice or juſtices, ſnall be 
committed to the houſe of correction, there to be 
whipped and kept to hard labour, for any time which 
ſuch juſtice or juſtices ſhall, in his or their diſcretion, 
think meet, not exceeding one month; and that the 
commiſſioners of the cuſtoms or exciſe, reſpective- 
ly, ſhall cauſe to be paid, to the perſon or perſons 
informing of ſuch offender or offenders, a reward 


of 
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of 205. for every ſuch offender ſo taken, as afore- 
ſaid. 

Provided always, and be it farther enacted by the 
authority aforeſaid, that if any ſuch perſon ſo brought 
before ſuch juſtice or juſtices, ſhall deſire time for the 
making it appear, that he or they were not lurking, 
waiting, or loitering, with intent to be aiding or aſ- 
fiſting in the carrying on ſuch fraudulent or unlawful 
practices, ſuch perſon or perſons ſhall not be puniſh- 
ed by whipping or other correction; but then, and 
in every ſuch caſe, it ſhall and may be lawful, to 
and for every ſuch juſtice or juſtices, to commit 
ſuch perſon or perſons to the common jail, there to 
remain and continue until he or they ſhall give ſuch 
account of themſelves, or make proof of the matters 
aforeſaid, to the ſatisfaction of ſuch juſtice or juſtices, 
or until ſuch perſon or perſons ſhall give and find 
good and ſufficient ſecurity, to the approbation and 
ſatisfaction of ſuch juſtice or juſtices, not to be guilty 
of any of the ſaid offences, or fraudulent or unlawful 
practices.) 

Page 519, line gth, leave out (diſcovery and) 

—— line 13th, leave out from (thirty ſix) to (if ) 
in the 25th line. 
line 3ſt, leave out (upon ſuch convic- 


tion as aforeſaid), 


—— — ines 40th and 41ſt, leave out ( juſtice or 
jaſtices of aſſize for the county where the fact was 
done, or the) 

Page 520, line 3d, leave out from (a&) to (all) 
in the x6th line. | 

Page 521, line 21ſt, leave out from (by) to (and) 
in the 24th line, and inſert (an act made in the 4th 
year of the reign of his late Majeſty King George J. 
(of glorious memory) intitled, An act for the far- 
ther preventing robbery, burglary, and other felomes, 
and for the more effeftual tranſportation of felons, and 
unlawful exporters of wool, and for declaring the law 
upon ſome points relating 9 pirates: And by 3 
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act made in the 6th year of the reign of his ſaid late 
Majeſty, intitled, An act for the better preventing rob. 
bery, burglary, and other felonies, and for the more ef- 


feflual tranſportation of felons ). 


Page 523, line 20th, leave out from (notwith- 
ſtanding) to (And) in the 26th line of the 524th 
page. 

Fo. 527, A. line 11th, after (kingdom) inſert (in 
the execution of his office). 


Fo. 527, B. line 43d, leave out from (proceſs) to 
the ſecond (Or) in the 46th line. 


Upon theſe amendments there was a long debate, 


mitte however they were all at laſt agreed to in the com- 


mittee, without any one diviſion; as was likewiſe 
the following other amendment offered by the Ear! 
of Strafford, viz. 

Page 3oth, line 13th, leave out from (notwith- 
ſtanding) to (And) in the 26th line. 

Next day the Earl of Warwick, who was chair- 
man of the committee, reported the amendments to 
the houſe, and after the firſt amendment above-men- 
tioned was read a ſecond time, a motion was made 
tor agreeing to it; but the motion being objected 
to, a new debate aroſe upon the ſame ſubject 3- after 
which the queſtion was put, and the amendment 
was diſagreed to, upon a diviſion, 64 Not Con- 
tents, to 58 Contents; and the other amendments 
made by the committee, being afterwards read a ſe- 
cond time, were every one'of them, of courſe, diſa- 
greed to. 

In both theſe debates, the arguments for the a- 


mendments, offered by the Lord Hardwick, were in 
ſubſtance as follows, viz. 


My Lords, while we continue in the preſent 
method of raiſing thoſe funds which are neceſſary 


** © for the ſupport of our government, I am very ſen- 


+ ſible how much it concerns us to prevent that frau- 
dulent 
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« dulent and pernicious practice called ſmuggling, 
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and therefore I ſhall always be ready to join in 
ſuch meaſures as I think proper and neceſſary for 
that purpoſe ; but at the ſame time, my Lords, 
do not let us forget the freedom of our conſtitution, 
and the liberties and privileges of the people ; for 
ſlavery would be a price too dear, even for the 
moſt abſolute ſecurity againſt ſmuggling : For this 
reaſon, when any method 1s propoſed, or any 
bill brought in, for preventing the running of 
goods, or the detecting, apprehending, and pu- 
niſhing perſons guilty of ſuch practices, we ought 
to conſider, not only whether it will be effectual 
for the end propoſed, but whether it be conſiſt- 
ent with our conſtitution, and the liberties of the 
ople. 

* By all thoſe who underſtand any thing of our 
conſtitution, it muſt be granted, that one of the 
great barriers for the liberties of the people, is, 
that fundamental maxim of the laws of this king- 
dom, by which every man is preſumed innocent, 
till the contrary appears by ſome overt act of his 
own; and that act muſt be ſuch a one as is in it- 
ſelf unlawful, and of ſuch a nature that no inno- 
cent conſtruction can be put upon it. We have, 
in our laws, no ſuch thing as a crime by implica- 
tion; nor do we pretend to judge of, or to puniſh 
a man for meer thinking. From hence it is that 
a wicked or malicious intention-can never with us 
be proved by witneſſes: Facts only are admitted to 
be proved, and the judge and jury are from thoſe 
facts to determine, with what intention they were 
committed; but no judge or jury can ever by our 
laws ſuppoſe, much leſs determine, that an action 
in itſelf innocent and indifferent, was attended with 
a criminal and malicious intention. Such an infer- 
ence, my Lords, was never made in a free coun- 
try, nor under any government but that of a ty- 
rannical as well as arbitrary adminiſtration, 
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Another ſecurity for our liberties is, that no ſub- 
ject can be impriſoned unleſs ſome felonious and 
high crime be ſworn againſt him. If the crime be 
not in itſelf atrocious, or if there be only a ſuſpi- 
cion ſworn againſt him, the greateſt hardſhip he 
can be ſubjected to, is, to be impriſoned till he 
gives bail for his appearance; and if any of our 
inferior judges refuſe to admit him to bai], or re- 
fuſe to accept of proper and ſufficient bail, the ſub- 
ject ſo aggrieved may immediately apply by Ha- 
beas Corpus, to the King's courts in Weſtminſter- 
hall, the judges of which are now, by the happy 
revolution, put above being influenced by any au- 
thority, but that of juſtice and the eſtabliſhed laws 
of their country, or awed by any thing but that 
of their own character and reputation, or an im- 
peachment in Parliament, which would certainly 
be the conſequence, if they refuſed juſtice to any 
the leaſt of his Majeſty's ſubjects. This, my Lords, 
with reſpect to private men, is the very foundation 
ſtone of all our liberties, and if we remove it, if 
we but knock off a corner, we may very probably 
overturn the whole fabric, 

A third guard for our liberties, and the only o- 
ther I ſhall at preſent take notice of, is, that liber- 
ty which every ſubject has, not only to provide 
himſelf with arms proper for his defence, but to 
accuſtom himſelf to the uſe of thoſe arms, and to 
travel with them whenever he has a mind, This, 
my Lords, is not only a defence for our liberties, 
but it is the chief and the only defence upon which 
we ought to depend, for the preſervation of our 
country againſt foreign invaſions, In arbitrary go- 
vernments, we know it is the cuſtom and the 
maxim, to diſarm the people, and to prevent any 
man's furniſhing himſelf with arms, or accuſtom- 
ing himſelf to the uſe of them, but ſuch as are're- 
tained and employed by the government ; therefore 
ſuch governments are always obliged to keep a 


large 
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large body of mercenary troops in their pay, who 


« may perhaps ſometimes be able to defend the coun- 
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try againſt invaſions, but they are generally able, 
and always ready and willing to defend their pay- 
maſters againſt the juſteſt reſentment of the peo- 
ple; ſo that in ſuch countries it may be juſtly ſaid, 
the people are preſerved from being plundered by 
foreign enemies, for no other reaſon but that their 
domeſtic plunderers may find a more rich and plen- 
tiful booty; and in all ſuch countries, we find their 
laws are generally partial in favour of tax-gather- 
ers, and other inſtruments of power, and terribly 
ſevere upon thoſe who ſhall upon any occaſton dare 
to oppoſe them, in what they may be pleaſed to 
call the execution of their office, 
Having premiſed theſe obſervations upon our 
conſtitution, and upon the nature of a free govern- 
ment, give me leave, my Lords, to apply them 
to that clauſe in this bill, which ſubjects every man 
in the kingdom to the danger, nay, I may ſay cer- 
tainty, of being committed to priſon by a ſingle 
juſtice of peace without bail or mainprize, of be- 
ing convicted and tranſported as a ſmuggler, and if 
he returns before the time limited, hanged as a 
felon, without benefit of clergy ; and all this with- 
out his having been guilty of any one overt act, 
except that of travelling properly armed for his 
defence, and having the misfortune to meet with 
two of his friends upon the road, armed in the 
ſame manner; in caſe any two rogues of inform- 
ers, or perhaps real ſmugglers, who are to get 150, 
perhaps 2507. by their perjury, ſhall ſwear that 
this honeſt man and his two friends were aſſembled 
and armed, in order to be aiding and aſſiſting in 
the clandeſtine running, landing, reſcuing, or car- 
rying away prohibited or uncuſtomed goods, This 
regulation, when ſtript of that multiplicity of words 
which render obſcure the meaning and intent of e- 
very clauſe of an act of Parliament, really ſeems 
* to 
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to me to be the moſt terrible and the moſt entrap- 
ping regulation that was ever propoſed in any 
country, and if it paſſes into a law, I am ſure it 
will not be quite ſafe for any three gentlemen 
in the kingdom to be ſeen in company toge- 
ther, if they have but walking ſwords by their 
ſides. 

It is evident, at firſt view, that this regulation 
is repugnant to all the maxims of a free govern- 
ment. The wearing of arms is an act not only in- 
nocent, but highly commendable, therefore no 
preſumption of any crime can from thence be in- 
ferred ; and for this reaſon, the admitting of wit- 
neſſes to prove that any three men were ſo armed, 
in order to aſſiſt in ſmuggling, is admitting wit- 
neſſes to prove an intention, without any one o- 
vert act from whence that intention can poſſibly be 
inferred, which 1s inconſiſtent with the freedom of 
our conſtitution, and with the whole tenor of the 
laws of this kingdom. We may as weil admit 
witneſſes to prove, that a man got up in the mor- 
ning and put on his cloaths, in order to go and 
aſſiſt in the running of goods; which I am ſure 
would be ridiculous as well as pernicious, either in 
this or in any other country, But this is not all 
the hardſhip in the preſent caſe : Witneſſes are not 
only to be admitted to prove a wicked intention, 
without an overt act, but they are to be greatly 
rewarded for giving ſuch a teſtimony ; which is a 
moſt dangerous practice, and a practice we have 
lately got too much into; for, in my opinion, no 
man ought to be admitted as a witneſs againſt any 
criminal, if he be to have a ſhare of the reward 
upon his conviction: However, in no caſe is it ſo 
dangerous as it will be in this; becauſe when falſe 
witneſſes come to ſwear a fact upon a man, which 
he was innocent of, he may prove himſelf to have 
been at another place at the time; or he may fall 
upon many other ways to make his innocence ap- 
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« pear, and to convict the witneſſes of perjury, which 
« danger every falſe witneſs muſt be in, and this is 
in all other caſes a great guard to the innocent; 
but in the preſent caſe, I ſhould be glad to know 
© how it will be poſſible for a man to prove he had 
no ſuch intention as is ſworn againſt him, or to 
« convict a falſe witneſs of perjury? His having oc- 
« caſion to travel from one place to another, and his 
« being upon the road thither, will be no proof of 
his innocence, or the witneſs's perjury, becauſe e- 
very ſmuggler may have, or contrive ſuch occa- 
« ſions; and as ſmugglers will in this caſe generally 
© be the informers, they may chuſe a time when 
concurring circumſtances fortify their teſtimony : 
They may chuſe a time when a ſhip is actually ho- 
vering at ſea; or they may lodge a parcel of run 
goods near the place, where thoſe againſt whom 
they have a mind to ſwear, are aſſembled, and after 
« procuring thoſe goods to be ſeized, they may then 
go and ſwear that ſuch men were aſſembled at ſuch 
a place, and armed, in order to aſſiſt them in the 
carrying off or reſcuing thoſe run goods. 

With reſpect, my Lords, to the ſecurity of the 
ſubject againſt unjuſt impriſonments, and the de- 
manding of extravagant bail; and alſo with re- 
ſpect to the liberty of applying to the King's 
* courts; theſe valuable privileges are all to be ta- 
ken away by this new regulation: A man is to be 
impriſoned without ſo much as a pretence or ſuſpi- 
« cion of his having been guilty of any crime; only 
« becauſe a ſorry fellow perhaps has gone and ſwore 
before a country juſtice out of malice, or for a re- 
ward, that he intended to aſſiſt in the running of 
goods; and tho' this crime, even when actually 
© committed, be in its own nature bailable, and tho? 
by our conſtitution, every man has a right to inſiſt 
that in ſuch caſes no extravagant bail ſhall be ex- 
« acted from him, yet now he is to be committed, 
+ without bail or mainprize, there to remain till he 
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can force the juſtice and his informer to bring him 
to a tryal, which I do not ſee how he can do; for 
© by this clauſe, the Habeas Corpus act ſeems in all 
« ſuch caſes to be repealed. Again, if the juſtice 
© ſhould commit iniquity, either in not admitting 
of a proper and full vindication, or in delaying to 
bring the perſon accuſed to a tryal, where ſhall 
« ſuch perſon apply for relief? For by this clauſe, 
the liberty of applying to the King's courts is in 
« ſuch caſes taken intirely away from all the King's 
« ſubjects: The King's courts may perhaps at laſt 
£ compel the proſecutor to bring him to a tryal ; but 
they cannot admit of the moſt ample and clear vin- 
« dication, nor can they in the mean time admit the 
« perſon accuſed to bail, let him be of what charac- 
< ter and circumſtances he will: Yet this power, 
* which by this clauſe is taken from the King's courts, 
is given to the juſtices of the peace, who are re- 
< movable at the pleaſure of a miniſter, and may 
© moſt of them be made the drudging tools of an 
< adminiſtration ; therefore I muſt think jt very 
extraordinary and inconſiſtent with the — 
of the revolution, to give ſuch powers to doch judg- 
© es, or to give them any ſupreme and uncon- 
troulable power whatſoever ; eſpecially in cafes 
* where the liberty of a ſubject is in immediate dan- 
ger, and even his life brought into a conſequential 
danger. 
From what I have ſaid, my Lords, it appears, 
* that if this clauſe paſſes into a law, the liberty and 
the life of every ſubject in Britain will be expoſed 
© to very great perils, if he ever travels with arms 
for his defence, or appears abroad with any offen- 
* five weapon in his cuſtody ; therefore we may ſup- 
<« poſe that in ſuch circumſtances no man will ever 
travel with arms, and ſince no man can make uſe 
of any arms, it is not to be ſuppoſed that any man 
vill be at the expence of providing himſelf with 
«* ſuch utenſils ; for which reaſon I muſt look _ 
»chis 
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« this bill, as a bill for diſarming the whole king- 
dom; and ſurely none of your Lordſhips will 
« think, that the paſling of any ſuch bill is conſiſtent 
« with the preſervation of our happy conſtitution, or 
© the ſafety of our native country. I hope no man 
© thinks that ſmuggling, or the reſiſting of cuſtom- 
© houſe officers, is ſo heinous or dangerous a crime 
© as high treaſon. Now I would aſk what any of 
your Lordſhips would think of a new law againſt 
* treaſon conceived in the very terms of this clauſe ? 
« Suppoſe the preamble ſhould recite, ** That trai- 
e terous and rebellious perſons frequently appear in 
« great gangs, carrying fire-arms, and other offenſive 
« weapons, in order to be aiding and aſſiſting in 
* ſome treaſonable practices, to the great danger of 
« .his Majeſty's perſon and government, and ſhould 
e therefore enact, that upon information to be given 
te upon oath before any one juſtice of peace, that any 
« perſons, to the number of three, or more, were 
ce fo aſſembled and armed, in order to aſſiſt in ſuch 
ce practices, the juſtice might commit them, with- 
<« out bail or mainprize ; and that upon due proof 
<«« of their being ſo aſſembled and armed, in order to 
« aſſiſt in ſuch practices, and upon conviction, they 
« ſhould ſuffer as traytors; and farther, that the 
© informers ſhould, for every traytor ſo convicted 
« receive a reward of 501,” I am very certain, that 
if ever I ſhould ſee ſuch a law paſſed, I ſhould 
© look upon our conſtitution to be at an end; yet 
* we may have an adminiſtration that would be 
© fond of having ſuch a law paſſed, perhaps in order 
to guard againſt thoſe treaſonable practices, which 
their own conduct had made frequent; and in ſuch 
© caſe, would not this very law be a good precedent 
for them? Would not they have reaſon to ſay to 
© the Parliament, What! will you refuſe to grant 
that ſecurity againſt treaſonable practices, which 
* your anceſtors have granted againſt the practices 
Sof {muggling ? | 
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Having thus, my Lord, ſhewn the dangers 
that are moſt juſtly to be apprehended from the 
clauſe as it ſtands at preſent, I ſhall next inquire a 
little into the nature of the evil intended to be re- 
medied, in order to fee, whether a leſs dangerous 
regulation would not be ſufficient to remedy that 
evil. My Lords, the evil complained of is, that 
great numbers of ſmugglers lurk about our coaſts 
and navigable rivers, and conceal themſelves ſepa- 
rately, under various pretences, in order to wait 
the arrival of their ſmuggling veſſels ; and when 
theſe veſſels arrive, they then gather themſelves in 
ſuch a body, as to be too ſtrong, tor the civil pow- 
er; ſo that before a proper aſliſtance can be pro- 
cured, they get their goods landed and carried 
clear off. Now there is another clauſe in this bill, 
which with a very little variation will, in my opi- 
nion, be an effectual remedy for this evil, which 
is that clauſe, by which a power is given to any 
Juſtice, upon a proper information, to ſeize all 
ſuch perſons, and commit them to the houſe of 
correction, in caſe they cannot give a good account 
of themſelves, which will render it impoſlible for 
theſe fellows to conceal themſelves ſeparately, and 
wait for a ſhip's arrival; they muſt, from the 
beginning of their waiting appear in a body, in 
which caſe it may perhaps be out of the power of 
a neighbouring juſtice to ſeize any of them, in or- 
der to ſend them to the houſe of correction; but 
in ſuch a caſe, it will likewiſe be out of the power 
of any juſtice to ſeize any of them, in order to 
ſend them to jail without bail or mainprize : In 
both caſes, the juſtice muſt wait till he can procure 
a proper aſſiſtance, which he may do generally be- 
fore the arrival of the ſmuggling veſſel expected 
and the ſending them to the houſe of correction, 
will as effectually prevent their being aſſiſting for 
that time at leaſt, in the landing or carrying off any 


goods, as the ſending them to jail and afterwards 
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« tranſporting them, would be. This regulation f 
« would be conſonant to the laws of this kingdom, | 
and the puniſhment would be in ſome meaſure pro- 
« portioned to the crime; becauſe a man who loiters 
« 1dly in any place, and cannot give a good account 


of himſelf, deſerves to be ſent to the houſe of cor- 
« reCtion as a vagabond; but I muſt think it too 
« ſevere, to make a man guilty of felony, or to ; 
commit him without bail or mainprize, only be- 
« cauſe he is ſeen with a ſword or cutlaſs lurking or | 
« Joitering in any place, and is not able to give ſuch 
s an account of himſelf as may be ſatisfactory to a 
a country juſtice, For this reaſon, I hope your 
: « Lordſhips will agree to the amendments I ſhall a 
1 © © propoſe as follow, (as abovementioned), 4 
| * Theſe amendments will, in my opinion, make 
f © the bill as effectual as it is at preſent againſt ſmug- 
q « oling, and will in ſome meaſure prevent thoſe 
| « dangers which may accrue from it, with reſpect 
n to the freedom of our conſtitution and the liberty 
of of the ſubject. I ſay, my Lords, in ſome mea- 
hy « ſure; for neither theſe amendments, nor any 
* amendments, can prevent its being a very dan- 
0  gerous bill, and ſuch a one as I am ſorry to ſee 
C «< neceſſary in this once happy kingdom. The clauſe 
in © I have taken notice of is a clauſe abſolutely repug- 
2. © nant to the whole tenor of our laws, and incon- 
1 « ſiſtent with the liberty and happineſs of the 
"M C n but there are ſeveral other clauſes which may 
_ © be of dangerous conſequence both to our trade and 
_ © our conſtitution, ſome of which 1 ſhall beg leave 
In © to take notice of, not with a deſign to amend 
5 © them, or leave them out, but in order to ſhew 
= © that there is the greater neceſſity for agreeing to 
. the amendments I have 8 as well as to one 
* < other amendment I ſhall hereafter propoſe. 


* The clauſe for making all perſons guilty of fe- 
lony, who to the number of two or more, ſhall be 
found armed with any offenſive weapon, and tra- 
« velling 
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velling within five miles from the ſea-coaſts or any 
navigable river, with any horſe or cart whereon 
ſhall be laden or put more than ſix pounds of run 
tea, or any other run goods above the value of 
30 J. ſterling, is a moſt dangerous clauſe for the 
ſubject; becauſe it puts it in the power of any ma- 
licious or knaviſh ſervant, to make his maſter, if 
he travels with a ſword or piſtols, guilty of felony 
whenever he has a mind, by putting ſeven pounds 
of tea, or thirty guineas worth of lace into his 
maſter's portmanteau, and going, at the next town 
they ſtop at, to inform againſt him as a ſmuggler ; 
for which piece of malice or knavery, this ſervant 
is, by a ſubſequent clauſe, to receive 50 /. reward. 
Nay, I do not know but ſome Lord of this houſe 
may. ſome time hereafter be tranſported as a ſmug- 
gler ; for ſeven pounds of tea, or thirty guineas 
worth of lace, may be packed up in very little 
room, and if a malicious or knaviſh ſervant, ſhould 
put any ſuch parcel into his Lord's coach-box, or 
cloak-bag, and ſwear that he put it there by his 
Lordſhip's order, with a deſign to convey it to 
his houſe in town, or his houſe in the country, I 
do not ſee how the beſt nobleman in the kingdom 
could vindicate himſelf againſt ſuch a clear proof 
of a fact made felony by this bill. The noble 
Lord would of 'courſe therefore be found guilty, 
and tranſported as a ſmuggler; and the ſervant 
would get ol. reward from the government, be- 
ſides a much greater reward perhaps from thoſe 
who put him upon that piece of treachery, and fur- 
niſhed'him with goods for that very purpoſe. 

© I know, my Lords, it may be ſaid that no man 


can be abſolutely ſafe againſt treachery and perju- 


ry; but from all our law-books, I defy any man 

to ſuppoſe a caſe where it is ſo eaſy to cook up a 

treacherous, yet feaſible accuſation againſt a man 

who has not been guilty of the leaſt imprudence ; 

or ſo ſafe to give a falſe teſtimony, as it will be in 
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the caſe I have now laid before you; for in all or 


moſt other caſes there muſt be a confederacy and 


combination between two or more perſons, in or- 
der to get a man convicted upon a falſe informa- 
tion; in which caſe the confederates are in danger 
of being betrayed by one another; and even the 
facts themſelves which are falſely ſworn againſt a 
man, often furniſh him with means for juſtifying 
himſelf and condemning his accuſers; whereas in 
the preſent caſe, there is no need of any confedera- 
cy, nor can the perſon accuſed juſtify himſelf by 
any means I can think of, 
The clauſe for making actions of aſſault upon 
officers triable in any county of England, may 
likewiſe, in my opinion, be of dangerous conſe- 
quence, It is granting a privilege to his Majeſty's 
officers which is very inconſiſtent with the ſafety 
of his Majeſty's ſubjects; and it is ſuch a privilege 
as ought not, I think, to be granted even to the 
crown itſelf, nor ever was granted, except upon 
very extraordinary occaſions. For when an officer 
is aſſaulted, or pretends to have been aſſaulted by 
a country gentleman or farmer, I can ſee no rea- 
ſon why he ſhould be at liberty to lay his action 
and bring it to trial in any county in England, and 
every gentleman or farmer who may be aſſaulted 
by an officer, confined to try his action in the ve- 
ry county where the aſſault was committed. To 
give to every officer of the exciſe as well as cu- 
oms (for this clauſe is carefully extended to both) 
a privilege of making a country gentleman or far- 
mer, with all his witneſſes, dance from Nortbum- 
berland, Wales, or Cornwall, in order to defend 
himſelf againſt an action of aſſault to be tried in 
the county of Middleſex, in Kent, or in Eſſex, 
where the characters of the plaintiff, defendant, or 
either of their witneſſes, can neither be known, nor, 
inquired into, is, in my opinion contrary to the 
whole ſpirit of our laws, and inconſiſtent with the 
Vol. XIV. G « quiet 
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quiet and eaſe of all other ſubjects; for every jack- 
in an office is but too apt to be inſolent and ſau- 
cy to thoſe who muſt apply to him; and this pri- 
vilege may, I am afraid, render our jacks of the 
cuſtom-houſe and exciſe offices altogether inſup- 
portable. It is a good luck for us that no officer of 
our army can well bring an action of aſſault a- 
gainſt any man, at leaſt it is as yet reckoned incon- 
ſiſtent with their honour to do ſo; for if it had 
been otherwiſe, I ſhould have expected that they 
* likewiſe would have been included in this bounti- 
ful clauſe, which eſtabliſhes ſuch a remarkable dif- 
* ference between his Majeſty*s officers and his Ma- 
« jeſty's ſubjects. | 

* The clauſe for admitting officers to bail in the 
© caſe of murder or killing of any perſon who reſiſts 
them, I mult likewiſe look upon as a new piece of 
« ſpecial grace and favour granted to our officers of 
* the cuſtoms and exciſe, Indeed, in this caſe the 
© officers of our army may often come in for their 
* ſhare, becauſe they are generally called as aſſiſtants 
to cuſtom-houſe officers as well as to executioners, 
« But I am afraid this new favour may make them 
« ſometimes imagine that clubs, or even fiſts, are 
« offenſive weapons, and ſuch as may be oppoſed 
by powder and ball; therefore I muſt think it of 
dangerous conſequence to the lives of his Majeſty's 
* ſubjects; for in ſuch a caſe I think, the proclama- 
tion againſt riots ought, atleaſt, to be read, in or- 
der that thoſe who are only lookers on, "oy have 
time to retire: And I can ſee no reaſon why of- 
© ficers, in ſuch a caſe, might not have been left 
to the courſe of the common law, as well as gentle- 
men are in a parallel caſe, and a caſe at leaſt as fa- 
vourable; for if a gentleman ſhould kill a high- 
« wayman, who aſſaults him and demands his mo- 
< ney, he muſt take his fate at common law, and in 
© caſe the coroner's inqueſt ſhould give a wrong ver- 
dict againſt him, he muſt lie in priſon till his 55 z 
but 
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but if an officer kills a man who did not perhaps 
« affault him, or bring his life into any danger, and 
the coroner's inqueſt ſhoald bring it in, perhaps 
« juſtly, wilful murder: yet by this clauſe his Ma- 
« zeſty's juſtices of the peace, or any other juſtices, 
are not only impowered, but are injoined and re- 
quired, to admit ſuch officer to bail; ſo that by 
theſe laſt words it would ſeem, that there is not ſo 
much as a diſcretionary power left in the judge, if 
there be but the leaſt pretence for the officer's being 
within this clauſe. 
© I have no occaſion to explain to your Lordſhips 
the great benefits and advantages we reap by trade, 
or how neceſſary it is to the very being, as well as 
© happmeſs of this nation, therefore I ſhall only ob- 
£ ſerve, that if we ſhould deſtroy our trade, in or- 
der to prevent ſmuggling, it would indeed be an 
© effectual remedy, and I believe the only remedy 
s we ſhall ever fo to be altogether efteEtual; but 
it would be like a man's giving his whole eſtate to 
£ his enemies, for fear his friends ſhould cheat him 
out of a ſmall part of it. Now there are in this 
* bill ſeveral clauſes, which will, in my opinion, ex- 
* poſe our merchants and ſeamen to many new hard- 
ſhips, dangers and inconveniences. I ſhall take 
notice only of that clauſe, which gives power to 
our cuſtom-houſe officers to enter and rummage 
any ſhip at ſea, if within what they may pleaſe to 
call the limits of any port in this iſland, What 
© may be meant by the limits of a port, I do not 
* know, but I am certain it is a term ſo vague and 
© indeterminate, that it muſt occaſion an infinite 
number of conteſts, between our cuſtom- houſe of- 
* ficers and the commanders of our merchant-men z 
for no maſter will ſubmit to have his ſhip ruma- 
* ged and ſearched, when he thinks he is not by law 
© obliged to do ſo; therefore if a cultom-houſe offi- 
* cer ſhould judge a ſhip to be within the, limits of 
* a port, and the captain ſhould judge ſhe is not, a 
2 « diſpute, 
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« diſpute, and perhaps a battle may enſue, between 


the officers and the ſhip's crew: This will ſubject 
the captain, and I believe every one on board the 
ſhip, to an action for a hundred pounds penalty, 
in which they will every one be caſt, if the ſhip 
ſhould be judged in law to have been within the 
limits of any port when the officer demanded ad- 
mittance; whereas if it ſhould be judged other- 
ways, the officer is made liable to no penalty for 
the aſſault he made upon the ſhip; from whence 
we may conclude, that our cuſtom-houſe officers 


will at laſt pretend to ſearch almoſt every ſhip that 


comes within the four ſeas, unleſs the maſter agrees 
to pay them a tax for preventing the trouble they 
may give him by rummaging and ſearching his 
ſhip upon the high ſeas, and when he has perhaps 
a fair wind for carrying him to the port to which 
he is really bound: As this will be a great hard- 
ſhip upon our merchants and ſea- faring men, I 
therefore wiſh thata league, halfa league, or ſome 
other determinate diſtance had been put inſtead of 
the word limits. N 
Upon the whole, my Lords, I muſt think this 
bill one of the moſt ſevere and dangerous bills that 
was ever paſſed by a Britiſh legiſlature and yet, 
notwithſtanding its ſeverity, I am afraid it will be 
far from anſwering the end. I am afraid, that in- 
ſtead of preventing ſmuggling, it will render deſ- 
perate all thoſe who ſhall hereafter embark in that 
pernicious trade, which will make them morebold 
and enterpriſing than they ever were heretofore : 
and their common danger will unite them cloſer 
together, which will make them more powerful 
and formidable. While our numerous high duties 
continue, while there are ſuch profits to be got by 
ſmuggling, it is in vain to expect we can intirely 
prevent it by the moſt ſevere laws we can make. 
By ſuch laws we may ruin our conſtitution, we 
may ſubject ourſelves to arbitrary power, but e- 

ven 
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even arbitrary power itſelf will not prevent it; for 
in France, where arbitrary power has been long 
© eſtabliſhed, where the puniſhment of every ſort of 
« ſmuggling is death or the gallies, where they keep 
up a particular ſort of army called Les Maltotiers, 
« for that very purpoſe, yet ſmuggling is in that 
« kingdom almoſt as frequent as in England, and 
their ſmugglers are much moredeſperate than ours; 
for they march in little armies, are well armed and 
« diſciplined, and often engage in battle with the 
© cuſtom-houſe officers and their guard of Maltoti- 
« ers, The gentlemen of the French army are in- 
«* deed but ſeldom or ever employed in ſuch ex- 


_ © ploits; they conſider that their proper buſineſs is 


to defend their country againſt open and declared 
enemies; and therefore they think it below them 
to engage againſt Banditti, or to hunt after and 
guard criminals; this low fort of work they look 
© on as fit only for Maltotiers and Archers, or ſhe- 
« riff*s officers ; and though they have a vaſt num- 
ber of ſuch in France, yet with them, and with 
* all the other advantages they have, it has never 


yet been in their power intirely to prevent ſmug- 


pling, 


From all theſe conſiderations, Icould wiſh, my 


Lords, that the bill were delayed till another ſeſ- 


ſion, when we could have time to concert proper 


© clauſes for the end intended, and ſuch as would 


not any way injure our conſtitution, or oppreſs our 
fair traders. Such bills ought to be drawn up and 


© paſſed with the utmoſt caution and matureſt deli- 


* beration; for in paſſing every ſuch bill, we are 


placed between two precipices, where the leaſt in- 


* clination to one ſide or the other may throw us 


* headlong into a gulph of perdition: We may ruin 


our revenue by giving too great a latitude to ſmug- 

* glers, or we may deſtroy our conſtitution by pla-, 

* cing too great and too arbitrary a power in the 
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crown, and likewiſe our trade, by ſubjecting our 
merchants to too many dangers and inconvenien- 
ces; But if the bill cannot be delayed, if the diſ- 
eaſe abſolutely requires ſome immediate applica- 
tion, I hope your Lordſhips will agree to the a- 
mendments I have offered; and as it is a bill of a 
very new and extraordinary nature, I hope it will 
not be at firſt made perpetual: Let us do as we 
always have done in moſt new regulations. Let 
© it be made to continue for three, five, or ſeven 
years, that we may have ſome experience of its 
effects, before we make it a perpetual law; which 


is the laſt amendment I ſhall take the liberty to 
oller. 


— 


% . ©... 


The anſwer was to this effect, viz. 


My Lords, as the immediate preſervation, as 
© well as future happineſs of the nation, depends 
upon the ſupport of our government, it is the du- 
ty of Parliament not only to grant ſuch funds as 
may be neceſſary for that ſupport, but to make 
* thoſe grants effectual; for the granting of any tax 
or duty would be of very little fignification, if the 
Parliament did not, at the fame time, preſcribe 
* ſuch methods as ſhould be effectual for raiſing and 
collecting that tax or duty; and if the methods at 
firſt preſcribed ſhould fail of the expected ſucceſs, 
it is for the ſame reaſon the duty of parliament to 
contrive and preſcribe ſuch other methods as may 
be thought more effectual. The impoſing of any 
tax or duty, and allowing any man, thro? our ne- 
glect, to eſcape paying that ſhare of it which is 
. * due from him by law, is not only a breach of our 

* duty towards our King and country, but a piece 
« of injuſtice done to every particular man in the 


kingdom, who honeſtly and fairly contributes his 


* ſhare. Yea farther, any ſort of negle& in this 
particular, muſt be of the moſt fatal conſequence 
to 
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to our trade, ard muſt neceſſarily at laſt be the 
ruin of every fair trader in the kingdom; and in 
our preſent circumſtances, it may likewiſe be call- 
ed a ſort of breach of the public faith; for as moſt 
of our duties, eſpecially in the cuſtoms, are mort- 
gaged, in whole or in part, to the creditors of the 
public, the allowing the produce of any of thoſe 
duties to be diminiſhed by fraudulent practices, 
when it is in our power to prevent it, is the ſame 
with taking from them a part of that ſecurity 
which was given them by Parliament, and which 
the Parliament is bound to make good, 

© Notwithſtanding all theſe obligations we lie un- 


der, yet, my Lords, I ſhall readily agree that we 


ought to be extremely cautious in granting any new 
powers for raiſing and collecting our taxes, which 
may any way incroach upon the conſtitution, or 
upon the liberties of the people; but if we make a 
phantom of every new power, or new penalty, 
that may be really neceſſary for that purpoſe, and 
give a looſe to our imaginations, by ſeppofing 
that every ſuch power or penalty will be made a 
wrong and unjuſt uſe of, and turned towards the 
oppreſſion and ruin of the ſubject, inſtead of bein 
applied to their relief and preſervation, we ſhal 
never grant any new power, nor continue the old; 
for no power was ever granted, nor can be grant- 
ed, upon which a fruitful imagination may not 
form various ſcenes of horror and deſtruction ; nay, 
no dhe can be granted but what may truly be 
made a wrong uſe of; but while we have a Par- 
liament ſubſiſting, while we are ſubje& to no 
earthly power but what is eſtabliſhed by, and de- 
pends upon Parliament, we have no occaſion to 
frighten ourſelves with ſuch chimæra's; for, thank 
God! our Parliaments have hitherto been able to 
give a check to every wrong uſe that has been made 
of any power, and to bring the offenders to con- 
dign puniſhment. | 
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© With regard to the clauſes in this bill which 
have been objected to, and the new powers to be 
granted which have been ſet in ſucha hideous light; 
before I begin to conſider any of them particular. 
ly, give me leave, my Lords, to make this gene- 
ral obſervation, that tho* we do not pretend to 
puniſh a man for meer thinking, nor admit a bare 


Intention to be proved by witneſſes, yet we often 


puniſh a man for ſpeaking, and admit witneſſes to 
prove words as well as facts, in order from thence 
to infer a malicious intention; and even by a late 
ſtatute, we have laid a very ſevere puniſhment up- 
on an intention; for we have made it tranſporta- 
tion for any man to aſſault another upon the high- 
way, with an intention to rob, whereas it was be- 
fore but a common treſpaſs: How this intention is 
to be proved I ſhall not pretend to determine; but 
I ſuppoſe, if the man who made the aſſault utter- 
ed only theſe two words (your money) and his ut- 
tering of ſuch words were proved in court, it 
would be deemed a full proof of his intention, 
and that action which in itſelf is but a common 
treſpaſs, would, by theſe two ugly words, be 
made felony and tranſportation. But this 1s not 
the only caſe where words may be proved, in or- 
der to ſhew the intention of the ſpeaker, and con- 
vict him of the crime for which he ſtands indicted 
or accuſed; for we know, that in all trials of 
murder, there is nothing more common than to 
prove threatening words made uſe of by che perſon 
indicted, in order to ſhew that he had an intention 
to murder; and by an act of his late Majeſty's 
reign, which makes it felony to tear or ſpoil any 
perſon's cloaths in the ſtreets, it is farther enacted, 


that whoever ſhall wilfully and maliciouſly aſſault 


any perſon in the public ſtreets or highways, with 
an intent to tear or ſpoil the cloaths of ſuch perſon, 


« ſhall, upon conviction, ſuffer as in the caſe of fe- 
« lony: In which laſt caſe, the intention of the per- 


« ſon 
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ſon accuſed, can be proved by nothing elſe but by 
ſome words or threats uttered by him before, af- 
ter, or at the time of the aſſault; for if he had 
proceeded to an overt act, if he had actually torn 
or ſpoiled the perſon's cloaths, he would be with- 
in the former part of that law, and conſequently 
there would be no occaſion for proving his inten- 
tion. Nay, even high treaſon itſelf may be com- 
mitted by words, without any overt act; for by 
an act of Queen Elizabeth, who had, I believe, 
as great a regard for our conſtitution as ever any 
King or Queen had, it 1s declared, that whoever 
ſhall, by any ſpeech, maintain the juriſdiction of 
the biſhop of Rome, ſhall for the firſt offence be 
guilty of a Premunire, and of high treaſon for the 
ſecond 3 and in all crimes whatever, according to 
the whole tenour of our laws, it is the intention 
only that is to be puniſhed, which intention muſt 
be made appear from circumſtances, and thoſe 
circumſtances may conſiſt in words ſpoken, as 
well as overt acts committed by the perſon accu- 
ſed. 
With this view, my Lords, let us conſider that 
clauſe in the bill now before us, which has been 
principally objected to. By that clauſe it is pro- 
ſed to be enacted, that if three or more are aſ- 
ſembled with fire- arms or other offenſive weapons, 
with an intention to run any goods or merchandize, 
or to watch for opportunities ſor that purpoſe; or 
with an intention to carry off or reſcue any run 
goods or merchandize, or to wound or murder a- 
ny of his Majeſty's officers, a juſtice of peace, up- 
on information to be given upon oath, may com- 
mit them without bail or mainprize; and ſuch 
perſons, if convicted by due courſe of law, are to 
be tranſported as felons. From theſe words is it 


not plain that the informer, as well as all the other 


witneſſes, muſt ſwear to ſome overt acts commit- 


ted, or ſome words ſpoken, by the perſons againſt 


« whom 
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© whom they ſwear, or to ſome other circumſtances 
© from whence this intention may be probably in- 
© ferred ? Can we ſuppoſe that any juſtice would 
< commit, or any jury convict the perfons accuſed, 
< upon the informer's barely ſaying he knew they 
« had ſuch an intention, without giving any account 
8 of his reaſons for ſaying ſo? And if he gives ſuch 

« reaſons as muſt make every man believe they had 
* fuch an intention, do not they deſerve to be com- 
« mitted ? Can we ſuppoſe it poſſible that ſuch rea- 
« ſons can be given againſt an innocent man? At 
< leaſt I am ſure it is no more poſlible in this caſe 
c than in any other criminal caſe whatſoever. And 
« if you think proper to make this crime felony, 
and the puniſhment tranſportation, it is neither in- 
© conſiſtent with our conſtitution, nor contrary to 
© our laws, to have ſuch a perſon committed with- 
© out bail or mainprize; becauſe wherever ſuch a 
< puniſhment is to be inflifted, no bail can in any 
© caſe be taken; the perſon accuſed muſt, in all 
£ ſuch caſes, remain in priſon till he be acquitted by 
due courſe of law. 

As to the rewards which are by this act to be 
given to informers, I can ſee no reaſon why we 
« ſhould be more afraid of them in this caſe than in 
© any other; for it is certain that in many criminal 
© caſes, even where the puniſhment is death, there 
© are rewards given to informers, by the laws and 
< cuſtoms of this kingdom: From ſuch rewards we 
have experienced great benefit, with reſpect to the 
« diſcovering, apprehending, and puniſhing of cri- 
* minals, and we have not yet found any danger 
£ accruing therefrom to innocent perſons, nor can 
© any danger be well ſuppoſed ; for if two or three 
c 
C6 
c 
6 


rogues ſhould combine together, in order to accuſe 

an innocent man, they have generally been, and 

always may be made to contradict themſelves, or 

one another, in ſome of the circumſtances they re- 

late; and the evidence of one man, eſpecially a 
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« poor low fellow, which we muſt ſuppoſe any ſuch 


« rogue to be, will never be of weight enough with 
« a jury, to convict a man of any tolerable charac- 
ter. In the preſent caſe it will be the ſame ; the 
« informer mult give his reaſons, for ſaying that the 
« perſon accuſed had ſuch an intention, thoſe reaſons 
« mult either be facts he ſaw, or words he heard; 
« as to both theſe, he may be obliged to tell all the 
particular circumſtances, ſome of which the per- 
« fon accuſed, may be able to prove falſe, or the 
« falſe imformer may probably be made to contradict 
« himſelf, unleſs he has a better memory than liars 
« uſually have: Even if the informer ſhould give but 
this only reaſon, that the perſon accuſed told him 
ſo: In the firſt place, it is not very probable a 
« juſtice ora jury would believe him, without ſeveral 
* concurring circumſtances ; but beſides, he would 
be obliged to give an account when and where, 
© and upon what occaſion, the perſon accuſed told 
him ſo; with reſpect to which, it would hardly 
* be poſſible for him to form ſuch a ſtory as might 
« appear probable; andat the ſame time ſuch a one, 
as the perſon accuſed could no way contradict by 
« proper evidence, 

With reſpect to the liberty of applying to the 
King's courts in Veſtminſter-hall, I cannot think it 
is by this bill, to be taken away from any of the 
« King's ſubjects, nor can I think, that the Habeas 
Corpus act is in any caſe to be repealed : The juſ- 
© tice of peace is impowered to commit without bail 
or mainprize, as he may do in capital caſes as well 
© as this; but the trial muſt be before the King's 
* courts, either in Meſtminſter- ball, or at the afſizes 
© and I am ſure it will not be pretended, that any 
© of the King's courts ought, or would admit a man 
© to bail, who upon conviction, is by expreſs ſta- 
tute to be tranſported, Indeed, if the juſtice 
© ſhould be guilty of error or iniquity in the com- 
* mitment, the court of Aing*s-bench might in me 
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© caſe give relief, and any perſon to be committed 
under colour of this bill, might, in my opinion, 
bring his Habeas Corpus for that purpoſe, in the 
fame manner as in other the like caſes; and if the 
« trial of any perſon to be committed by this bill, 
* ſhould not be brought on in the uſual time, I can 
find nothing in the bill, to prevent his taking the 
< benefit of the Habeas Corpus act, and getting him- 
« ſelf diſcharged in purſuance of that act. 
Having thus ſhewn, that no innocent man can 
© be in danger, either of being committed or con- 


victed from this clauſe, any more than from any 


© other penal law now ſubſiſting ; I may, I think, 
« conclude, that no innocent man can be by this bill 
« frightned from travelling with arms whenever he 
© has a mind, and therefore it cannot with the leaſt 
« propriety, be called a bill for diſarming the people 
of Great Britain, But I muſt take notice, that 
even as the law ſtands at preſent, if an informa- 
tion were given, to any juſtice of the peace, that 
a man intended to be aiding and aſſiſting in ſome 
treaſonable practices, whether with arms or with- 
out, and the informer ſhould give ſuch circum- 
ſtances as ought to gain credit from a reaſonable 
man, ſuch juſtice would be deficient in his duty, 
if he did not examine immediately into the affair 
and commit the perſon informed againſt, if he 
ſaw any cauſe for ſo doing ; which he might cer- 
tainly do, even as the laws ſtand at preſent, and 
© therefore, there is no occaſion for any new law for 
© this purpoſe, nor would the paſſing ſuch a law be 
© any incroachment upon our conſtitution z and if 
any perſon impeached by any ſuch information, 
* ſhould upon a fair and open trial be convicted of 
© treaſon, the informer would expect, and would 
really deſerve a much better reward, than any pro- 
< poſed by this bill; ſo that the promiſing of a re- 
ward by act of Parliament, can be of no great 
* conſequence in any caſe, becauſe a rogue will be 
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« as ready to perjure himſelf for a reward expected 
« and commonly given, as he will be for a reward 
« expreſly promiſed by act of Parliament. 

Let us conſider, my Lords, that by the bill now 
« before us, there are two ſorts of offences to be 
« corre&ted, which were not before made liable to 
any puniſhment. The firſt is, an aſſembling to 
the number of three or more, armed with firelocks, 
« or other offenſive weapons, in order to be aiding 
« and aſſiſting in the running of goods or deforcing 
« of officers ; the other is, a lurking or loitering in 
any place without arms, but for the ſame purpoſes ; 
« andas the former is an offence much more heinous 
than the latter, therefore it is by this bill to be 
«© ſubjected to a much higher puniſhment ; which 
« puniſhment cannot, I think, be deemed too ſe- 
vere; for if ſuch men had put their deſign in ex- 
« ecution, if they had been actually aſſiſting in any 
© ſuch purpoſes, they would be guilty of felony by 
the laws as they ſtand at preſent, and I cannot 
think there is any ſeverity in extending the puniſh- 
ment to the intention, when it is proved, that a 
man has armed himſelf and made ready for put- 
ting that intention in execution; for in all crimes, 
it is the intention, and not the action, which is 
« principally to be regarded; therefore, the puniſh- 
© ment intended by the amendment would, in my 
opinion, be far from being adequate; at leaſt, if 
© it be an adequate puniſhment for this crime, it 
* muſt certainly be too ſevere for the other offence, 
of loitering and waiting without any arms, and 
+ without aſſembling in ſuch numbers; becauſe any 
© violence committed, or intended to be committed 
* with an armed force, ought always to be more ſe- 
* verely puniſhed, than the ſame ſort of violence 


committed, or intended to be committed without 
any ſuch force. 
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For my part, my Lords, I muſt think that 
tranſportation would be a very moderate puniſh. 
ment for endeavouring to run goods, without pay. 
ing thoſe duties impoſed by law, or to reſcue them 
after they have been legally ſeized, even without 
arms, or without an intention to make uſe of any 
mortal weapon; but when men provide arms for 
this purpoſe, it ſhews they deſign to murder as 
well as ſmuggle ; nay, I mult really look upon it 
as a ſort of treaſon ; for it is in ſome manner a 
levying of war againſt the King, and we know, 
that a conſultation adviſedly held tor that purpoſe, 
has been always reckoned, and long ſince declared 
by ſtatute, to be high treaſon : And, farther, if 
we conſider the numbers of men that have ſome- 
times aſſembled together in arms for ſmuggling 
purpoſes, we muſt have the more reaſon to con- 
clude, that it is a ſort of treaſon, in which caſe we 
may with a great deal of freedom, inflict the pu- 
niſhment of tranſportation, upon three or more's 
aſſembling together, with any ſuch intention; for 
ſuch a number cannot aſſemble together for ſuch 
a purpoſe, without a previous conſultation; which 
is a ſort of overt act that may be proved, and has 
often been admitted to be proved, in order to con- 
vict a man of high treaſon. A month's con- 
finement in a correction houſe, tho* attended 
with the ſevereſt fort of whipping, which it 
would never be, would for theſe reaſons be very 
far from being an adequate puniſhment for 
the firſt offence deſigned to be corrected by this 
bill, and it would be ſtill farther from being effec- 
tual for the end intended. A raw country-fellow, 
or a poor labouring man, may for a reward be 
eaſily drawn in, to be aſſiſting in the running of 
goods, where no force or violence 1s intended, and 


may for that purpoſe, be prevailed on to loiter and 
wait without arms ſomewhere near the ſea-coaſts ; 


for ſuch a man, a month's confinement and whip- 


ping 
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« ping may be a ſufficient admonition, he may be 
« thereby reclaimed, and frightned from ever en- 
« gaging again in ſuch practices; but he muſt be 


« an experienced and a hardened rogue, who arms 


« himſelt for ſuch purpoſes, and prepares to murder 
rather than be diſappointed ; it cannot well be ex- 
« pected, that ſuch a fellow will be reclaimed by 
« whipping or hard- labour; ſo ſoon as he gets looſe 
« and meets with his former companions, he will 
« probably return to his former practices. Theſe 
« are the fellows who give our civil government the 
« oreateſt diſturbance ; theſe are the fellows who do 
« the greateſt injury to the revenue, and to the fair 
« trader and theſe are the fellows againſt whom this 
bill is principally deſigned : As it is very difficult 
for the ſmugglers to make up and form a gang of 


| + ſuch diſciplined and veteran troops, the only way 


« of putting an end to ſuch fraudulent and violent 
practices, is, by breaking thoſe gangs as faſt as they 
© begin to form themſelves, which can only be done 
by death or tranſportation z and as our preſent go- 
« yernment always chuſes to try firſt the mildeſt me- 
© thod, therefore the latter method of breaking theſe 
gangs is propoſed by this bill. 

« I hope, my Lords, I have now ſhewn, That 
the clauſe objected to, is no way inconſiſtent with 
© our conſtitution, nor with the liberty or ſafety of 
any innocent ſubject; that the puniſhment propo- 
7 ſed, is ſo far from being too ſevere, that it is the 
* mildeſt puniſhment we can propoſe, if we have 
* mind to provide an elfectual remedy for the evil 
* complained of; and that the amendment propoſed 
* would be very far from being an adequate puniſh- 
* ment, or an effectual remedy againſt that evil, by 
* which we ſuffer the moſt, and againſt which this 
bill is principally deſigned. Theſe things I am 
* myſelf fully convinced of, and therefore 1 cannot 
* agree to the amendment propoſed to be made to 
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« this clauſe, nor to any of the other amendments 
* which depend upon the firſt, 


As to the other clauſes objected to, though no 
amendments have been propoſed in relation to 
any of them, yet as they are objections againſt the 
bill in general, I hope your Lordſhips will give 
me leave to offer ſome of thoſe reaſons, why l 
think the objections without any ſolid foundations. 
The clauſe for puniſhing thoſe who ſhall be found 
armed, and paſſing within five miles of any ſea- 
coaſt or navigable river, with more than ſix pounds 


of tea, five gallons of foreign ſpirits, or 30 pounds 


worth of foreign goods, landed without paying 
the duties, is not properly a new law, but only 


an amendment of an old, which has hitherto been 


found ineffectual, and therefore this amendment 
is propoſed, in order to remedy the defects of the 
former law : The puniſhment 1s the ſame in both, 
only the deſcription of the offence in the former 
ſtatute has been found to be ſuch, as could never 
be proved; and for that reaſon, it is abſolutely 
neceſſary to alter that deſcription, and to make it 
ſuch as may be proved, if you intend to prevent 
or puniſh the offence: This is, I ſay, abſolutely 
neceſſary, and it is impoſſible to imagine, that a 


« gentleman, or any man of an eſtabliſhed good 


character, can ſuffer unjuſtly by the deſcription of 
the offence, even as propoſed by this clauſe, be- 
cauſe a jury will never believe one ſingle witneſs 
againſt ſuch a man, and it will be as difficult and 
dangerous for two rogues to combine together, 
and contrive a feaſible accuſation againſt an inno- 
cent man in this caſe as in any other. By the 
law, as it ſtands at preſent, it is as eaſy for a noble- 


man or a gentleman's ſervant, to put a quantity 


of run goods into his maſter's coach-box, or port- 
manteau, and then to inform againſt him, as it 


will be when this bill, as it now ſtands, fhall be 


paſſed into a law ; yet we have never yet heard o 
| | « fo 
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« ſo much as an attempt in this way, tho? it be up- 
© wards of a dozen of years ſince the law was paſſed 
« for making it felony and tranſportation for any 
© man, With offenſive arms, to pals within 20 miles 
« of any coaſt, with any quantity of foreign goods 
© in his cuſtody, which had been landed from any 
« ſhip, without due entry and payment of the 
duties. 

* The clauſe which is ſaid to eſtabliſh a remark- 
© able difference between his Majeſty's officers and 
his Majeſty's ſubjects, is, my Lords, as neceſſary 
© as the former, if you intend that any of the offi- 
« cers thould dare to do their duty within ſome of 
the counties of England ; and this neceſſity pro- 
ceeds from the great height ſmuggling has lately 


come to, and the vaſt numbers of men now e en- 


gaged ſome way or other in that pernicious trade; 
inſomuch, that in ſome of our maritime counties, 
the whole people of the county, are ſo generally 
© engaged in it, that it is impoſlible to find a jury 
© that will upon a trial do juſtice to an officer of 
© the revenue, in any caſe whatſoever; therefore un- 
© leſs you agree to this clauſe, an officer, in any ſuch 
county, who faithfully performs the duty of his 
© office, muſt expect to be aſſaulted, and beaten and 
« bruiſed, every day of his life; becauſe the peo- 
© ple of the county know, that he never can recover 
© a verdict againſt them; in which caſe, I muſt 
leave it to your Lordſhips conſideration, whether 
you can expect that ever any officer will do his 
duty, in endeayouring to ſuppreſs ſmuggling, or 
collecting his Majeſty's revenues, either of the 
* cuſtoms or exciſe. | 

This clauſe therefore, my Lords, I muſt take 
to be abſolutely neceſſary; and the other clauſe, 
© in relation to the bailing of officers and their aſſiſt- 
© ants, who ſhall happen to kill a man in their own 
© defence, is, I think, as neceſſary, and this neceſſity 
© proceeds from the ſame cauſe with the former; 
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for in thoſe counties where ſmuggling is become 
general, the majority of the coroner's inqueſt a]. 
ways conſifts of ſmugglers; fo that it has been 
found by experience, that thoſe inqueſts always 
bring the officer and his aſſiſtants in guilty of 
murder, even tho? it be made clearly appear, by 
the moſt undoubted teſtimonies, that the killing 
happened /e defendendo ; which muſt be ſuch a 
diſcouragement to officers of the revenue, and to 
all thoſe who aſſiſt them, that it cannot be expect. 
ed they will ever venture their lives, in putting 
the laws of their country into due execution: 
Therefore, in both theſe caſes, we are not to run | 
any compariſon between his Majeſty's officers, and 
any of his Majeſty's ſubjects, but between officers 
and ſmugglers; and I hope your Lordſhips will 
all agree, that the former deſerve more favour 
than the latter. In the laſt of theſe caſes, if the 
officer be within the terms of the clauſe, if the 
killing happen /e defendendo, I think it is moſt rea- 
ſonable, to order and require the judge to admit 
him to bail; but if he be not within the clauſe, 
of which the magiſtrate before whom he 1s brought 
for that purpoſe, is the judge, then chat magiſtrate 
is neither ordered nor required by any words in 
this bill, to admit him to bail. 
I ſhall readily grant, my Lords, that our trade 
is of great advantage to this nation, and that we 
ought to take all poſſible care to encourage 1t, 
and to avoid every thing that may be inconvenient 
to our merchants or ſeamen. But this, my Lords, 
is one of my chief reaſons for being for this bill as 
it ſtands ar preſent ; for our trade cannot be pro- 
tected if our government be not ſupported, and 
our government cannot be ſupported unleſs we 
prevent ſmuggling, and all other fraudulent prac: 
tices with reſpect to that revenue upon which the 
ſupport of our government depends : Therefore 
the honeſt merchant or ſeaman mult bear _ 
* thole 
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thoſe few inconveniences which are abſolutely ne- 
ceſſary for preventing the fraudulent tricks of the 
knaviſh one; and in the bill now before us, I am 
not only convinced that there are no regulations 
but what are neceſſary, but that there is no new 
regulation that can ſubject any honeſt merchant 
or ſea- faring man whatever, to any great inconve- 
nience. I am fure the putting of an officer on 
board any ſhip that comes within the limits of a 
port, is moſt reaſonable and neceſſary, and can 
never be inconvenient for any ſhip, unleſs they 
have a mind to run ſome part of the cargo; for no 
ſhip comes within the limits of a port, but with a 
view to trade there, or to run goods on ſhore, un- 
leſs when ſhe is forced thither by ſtreſs of weather 
or want of proviſions: In the firſt cafe, I believe no 
man will ſay that it is not neceffary to put an offi- 
cer on board; and the laſt caſe fo ſeldom happens, 
that it cannot well be called an inconvenience. As 
for the term limits, I take it to be a term as well 
underſtood among merchants and ſea-faring men, 
as any term whatever : I ſuppoſe every frith and 
navigable river, muſt be within the limits of ſome 
port; and with reſpect to our ports upon the 
ocean, I ſuppoſe the limits of each port extends to 
the place where ſhips bound for that port uſually 
come to an anchor, in order to wait for a tide or 
fair wind for bringing them into port; ſo that no 
officer can trom this clauſe pretend to ſearch a ſhip 
upon the high ſeas, nor will any officer dare to 
extort illegal fees, or any other illegal conſidera- 
tion; becauſe if it ſhould be diſcovered, he would 
certainly be diſmiſſed, which is a riſque no man 
of common ſenſe will run, for the ſake of any 
ſmall tee he can poflibly get from the maſter of a 
ſhip who has no fraudulent practice in view. 


Whether the bill now before us will be altoge- 


ther effectual, is what I ſhall not pretend to deter- 
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for ſmugglers to carry on their fraudulent prac- 
tices, and more ſafe and eaſy for the officers of the 
revenue to do their duty, therefore it will be more 
effectual than any law now in being; and if it has 
not all the good effect could be wiſhed for, ſome 
new method may be taken for anſwering thoſe 
caſes where this bill may appear to be deficient : 
But ſuch as it is, it would, in my opinion, be the 
moſt imprudent thing in the world to put off 
paſſing it till next ſeſſion; for as the firſt part of 
it contains an indemnity for all paſt crimes in the 
ſmuggling way, if this bill ſhould be put off, the 
ſmugglers would all expect the ſame ſort of in- 
demnity by any bill to be paſſed in the next ſeſſion ; 
and the hopes of being indemnified for every crime 
they could commit between this and the 27th of 
April next, would in the mean time render our 
preſent ſmugglers more bold and enterpriſing, 
and would make every man who could have any 
opportunity, endeavour to defraud the public, by 
ſome ſort of ſmuggling practice; from whence we 
may conclude that the public would ſuffer moſt 
« prodigiouſly by any ſuch delay. 

With reſpect to making the bill temporary, no 
< ſuch clauſe can be made to relate to the firſt part 
of the bill, which indemnifies thoſe perſons who 
« have been guilty of offences againſt the laws made 
for ſecuring the revenues of cuſtoms and exciſe : It 
can only be made to relate to the laſt part of the 
bill, which is to enforce thoſe laws for the future ; 
and as the laſt part of the bill, and the future ſe- 
curity his Majeſty expects may ariſe from thence, 
with regard to the revenue, is the conſideration for 
thoſe large ſums his Majeſty gives up by the firſt 
part of the bill, it would be both unequal and 
* unjuſt to make the laſt part temporary, ſince the 
« firſt muſt be made perpetual, 
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] am afraid, my Lords, any amendment we can 
make, may occaſion the loſs of the bill for this 
« ſeſſion at leaſt, and therefore we ought to make 
« as few as poſſible. I do not think there is one 
« abſolutely neceſſary ; but if your Lordſhips think 
« otherwiſe; if you think it neceſſary to add a ſaving 
« clauſe for the court of King*s Bench, and court of 
Juſticiary in Scotland, with regard to the bailing, 
of any perſon committed by vertue of this act, I 
« ſhall readily give up my opinion, and agree to the 
amendment, but I cannot agree to any of the other 
* amendments that have been propoſed.” 


To this it was replied, in ſubſtance as follows, viz. 


or 


My Lords, we are all fully ſenſible that it is the Reps 


duty of Parliament to grant a revenue ſufficient for 
«* ſupporting the government, and to contrive and 
« preſcribe ſuch methods for raiſing and collecting 
that revenue as may be effectual; but we likewiſe 
© know it is the duty of Parliament to ſupport the 
+ conſtitution, and preſerve the liberties of the peo- 
ple. Therefore when it begins to appear, that the 
methods preſcribed by Parliament for raiſing the 
revenues neceſſary for the ſupport of our govern- 
ment, are not effectual for the end intended, nor 
can be made ſo, without endangering our conſtitu- 
tion, thoſe methods ought not to be farther pur- 
© ſued, but methods intirely new ought to be con- 
* trived and preſcribed by Parliament. This is, I 
am afraid, our caſe at preſent ; many of the taxes 
we have eflabliſhed, are ſo very high, in propor- 
tion to the prime coſt of the commodities upon 
* which they are laid, that we find it impoſſible to 
get them duly raiſed and collected, without giving 
* ſuch arbitrary powers to our government in that 
© reſpect, as may very probably render it arbi- 
* trary in every other ; and if this be our caſe, we 
* ought to think rather of lowering or aboliſhing 
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ſome of our duties, and raiſing our public reve- 
nues in ſome other method, than of tranſporting 
and hanging our people, who are criminals by 
the temptations we have thrown in their way. But 
whatever may be thought fit to be done in our pre- 
ſent circumſtances, I am glad to hear it inſinuated 
by the noble Lords who are againſt theſe amend- 
ments, that our public creditors have any ſort of 
right or concern in the levying of thoſe taxes 
which were eſtabliſhed for their ſecurity, and ap- 
propriated to their payment; for if they have any 
concern in the levying of them, they have a much 
greater concern in the application of them; and 
therefore if it be a breach of public faith to allow 
the produce of thoſe duties to be diminiſhed by 


fraudulent practices, when it is in our power to 


prevent it, it is certainly a greater breach of pub- 


lic faith to apply them to any other uſe but that 
for which they were originally deſigned ; becauſe 


in both caſes, a part of that ſecurity which was 


given by Parliament to the creditors of the public 
is taken from them, but in the former caſe it 15 
only a fin of omiſſion, whereas in the latter it 15 
a ſin of commiſſion, and is therefore the more 
heinous, | 

It is always with regret and ſorrow, my Lords, 
that I form to myſelt any apprehenſions of dan- 
ger to my native country, and therefore 1 ſhall 
always avoid it as much as poſſible ; but we have 
already created ſo many new crimes and tranſ- 
greſſions, relating to our revenues of cuſtoms and 


exciſe, and have inflicted ſo many new pains and 


penalties for preventing thoſe tranſgreſſions, that, 
in my opinion, the fears'of increaſing them can 
in no caſe be called phantoms. Our Parliaments 
have, it is true, been hitherto able, generally 
ſpeaking, to give a check to every wrong uſe of 


any power, and to bring the offenders to condign 
* puniſhment ; and while our Parliaments continue 
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to be independent of thoſe who have the exerciſe 


8 « of power, their will, as well as their ability, will 
y continue the ſame ; but we know the effect of 
It « pains, penalties, and penſions, in other countries; 
. « we know that Parliaments, Senates, or aſſemblies, 
d have, by ſuch means, been made ſubſervient to 


the worſt and moſt tyrannical uſes that could be 
made of power; and if this ſhould ever unfortu- 
nately happen to be our caſe, our Parliaments will 
« neither be willing nor able to check the abuſe of 
any power, nor to puniſh the offenders, For this 
« reaſon we ought to be extremely jealous of load- 
ing our people with pains and penalties, or ſub- 
« jecting them to a multitude of penal laws; for 
* oppreſſion may be eaſily cloaked under colour of 
an act of Parliament, and many may be hanged 
d- or tranſported under pretence of their having been 
« guilty of ſome action made penal by ſtatute, with- 
* out raiſing any general murmur among the people, 
« or giving the alarm to thoſe who do not then 
think themſelves in danger of any ſuch proſecu- 
tion; whereas the leaſt act of oppreſſion, without 
* any ſuch pretence, would raiſe a general murmur, 
and give an univerſal alarm, becauſe every man 
in the kingdom would think himſelf in danger. 
* In this nation no man of common ſenſe will ex- 


n. tend his power of oppreſſion to any great length 
ill till he has got a Parliament to his mind, but when 
ve * he has got ſuch a Parliament, his power will then 
. be without controul, and by ſubjecting multitudes 
1d of our people who have votes at elections to high 
1d « pains and penalties, or to the danger of being pro- 
t, ſecuted upon penal ſtatutes, we may render it eaſy 
an for a man to accompliſh this end, which, when 
rs * once accompliſhed, may be, by the ſame methods, 
ly < eaſily preſerved as long as he pleaſes ; for ſuch a 
of Parliament will never refuſe to paſs any penal 
zn * ſtatute he thinks fit to propoſe, 9 
ue 
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No law can be propoſed, my Lords, for the 
neceſſity of which ſome reaſons may not be urged ; 
even the moſt tyrannical laws have been made un- 
der pretence of preventing or puniſhing ſome real 
abuſe; but all wiſe nations have choſen to allow 
an abuſe to eſcape unpuniſhed, rather than to make 
ſuch a law as might involve the innocent in the 
ſame puniſhment with the guilty. In this reſpect 
we have been always fo cautious, that, tho' the 
intention be principally regarded in all crimes, 
yet we have never yet made a law for puniſhing in 
a ſevere manner, a bare intention, unleſs when ac- 
companied with ſome unlawful action: Indeed, if 
a man has committed any illegal action, our laws 
in ſome caſes, allow his intention to be inquired 
into by witneſſes; and circumſtances, or even 
words uttered by him may be proved, in order 
to heighten his puniſhment z but no words can by 
any ot our laws ſubject a man to ſuch a ſevere pu- 
niſhment as that inflicted upon felony, unleſs thoſe 
words be accompanied with ſome fort of action 
which is in itſelf unlawful, or pronounced in ſuch 
a ſolemn and deliberate manner as to imply a ſort 
of action; and the reaſon of this is plain, becauſe 
no ſubject could be ſafe or eaſy, if words ſpoken by 
him, perhaps at random, or before but one witneſs, 
could be picked up, and proved againſt him, in 
order to convict him of felony ; for in ſuch a caſe 
a man's words might ofcen be miſtaken, or unfair- 
ly related by thoſe that hear him, and no man 
could guard againſt perjury, nor have an oppor- 
tunity of juſtifying himſelt againſt a falſe accuſa- 
tion: If ever any ſuch cuſtom or law ſhould come 
to be eſtabliſhed in this kingdom, the happineſs 
and ſecurity of our people would be at an end: We 
might expect ſome time or other, to have infor- 
mers as numerous and frequent in our ſtreets, and 
in all our public places, as ever the Delatores or in- 
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formers were about Rome under their moſt tyran- 
nical Emperors. 

The very caſes mentioned by the noble Lords 
who have ſpoke upon the other ſide of the queſtion, 
evince what I have ſaid to be the ſtanding maxim 
of the laws of England, In the caſe of murder, 
the killing of a man, which is in itſelf an unlawful 
action, muſt be proved, and then threatning words 
or other circumſtances may be proved, in order 


to ſhew that That unlawful action was committed 


with an intention to murder: In an aſſault with an 
intention to rob, or to tear a perſon's cloaths, it 
is the ſame; the aſſault is in itſelf an unlawful ac- 
tion, and the intention is allowed to be proved 
only to aggravate the puniſhment, In treaſon, a 
conſultation or conſpiracy to murder the King is 
a ſort of overt act, and the manner how that con- 
ſultation was held muſt be proved; for it would 
be no ſufficient proof 1n this caſe for informers or 
witneſſes to ſay, that they had heard the priſoner 
ſay he intended to murder the King, or that he 
had had a conſultation for that purpoſe : And the 
ſtatute of Queen Elizabeth clearly ſhews, how cau- 
tious we have always been, not to ſubject men to 
any heavy puniſhment on account of any words 
they may unadviſedly utter; for before a man can 
be made liable to any of the penalties of that ſta- 
tute, it muſt be proved, not only that he maintain- 
ed, but that he adviſedly maintained the juriſdic- 
tion of the Biſhop of Rome; in which caſe the man- 
ner of his ſpeaking, the place where he ſpoke, and 
ſeveral other concomitant circumſtances muſt be 
made appear to the court, in order to ſhew that 
what the priſoner ſaid was adviſedly ſaid; and 
when ſuch a proof is laid before any court, it can- 
not be called a proof. of words only, but is like- 
wiſe a proof of ſeveral facts which accompanied 
the pronouncing of thoſe words, So in a late ſta- 


* tute, where words are made criminal, we may ſee 
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how cautiouſly our laws are in ſuch caſes penned ; 
for it is enacted, that where any perſon ſhall mali- 
« ciouſly and directly, by preaching or adviſed 
« ſpeaking affirm, that the pretended Prince of Wales 
hath any title to the crown, ſuch perſon ſhall in- 
cur a premunire ; in this caſe likewiſe the inform- 
ers or witneſſes muſt give an account of the whole 
circumſtances attending the words ſpoken, in order 
to ſhew that they were maliciouſly, directly, and 
adviſedly ſpoken; and as a farther ſecurity for 
the ſubject againſt falſe accuſations, it is by the 
ſame act provided, that no perſon ſhall be proſe- 
cuted for words fo ſpoken, unleſs information be 
given on oath in three days after the words ſpo. 
ken, and the perſon proſecuted within three months 
after the information given: In both theſe caſes 
therefore, the words made criminal, imply a fort 
of action; for ſeveral concomitant facts muſt be 
proved, in order to ſhew that the words were advi- 
ſedly ſpoken. | 
Let us now, my Lords, compare theſe caſes 
© with the caſe now before us. The words of the 
bill now before us, are, That upon information 
to be given upon oath, before any one or more 
„ Juſtices of the peace, that any perſons, to the 
„ number of three or more, are, or have been al- 
„ ſembled for any of the purpoſes aforeſaid, and 
are, or have been armed with fire-arms-or other 
* offenſive arms or weapons, ſuch juſtice may grant 
his warrant, and upon ſuch perſon's being brought 
before him, may, if he, upon due examination, finds 
4 cauſe, (that is, if he thinks fit,) commit them to 
*© the next county jail, without bail or mainprize, 
till diſcharged by due courſe of law.” Then come 
* the words for their trial and condemnation, which 
are, That ſuch perſons, upon due proof of their 
«© being armed and aſſembled, in order to be aiding 
and aſſiſting, in the clandeſtine running, landing, 
** reicuing or carrying away prohibited or uncuſtom- 
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ed goods, and upon conviction thereof, ſhall be 
« adjudged guilty of felony.** Do not your Lord- 
« ſhips ſee, that in this caſe men are to be com- 
« mitted for a bare intention, without their having 
deſerved to be brought into that jeopardy by any 
« one overt illegal act whatſoever, I ſhall grant 
« that if the juſtice underſtands the ſpirit of our 
laws, and acts juſtly, he will examine the infor- 
mer narrowly as to circumſtances, and will not 
« commit, unleſs the informer gives good reaſons for 
« ſaying, that thoſe he informed againſt had ſuch an 
intention; but the words of this clauſe make no 
« ſuch precautions neceſſary: We are not now to in- 
« quire what the juſtice ought to do, but what he may 
do, and I will ſay, that, by theſe words, an infor- 
mation upon oath, that ſuch perſons were aſſem- 
© bled and armed with ſuch an intention, without aſ- 
* ſigning any reaſons, without relating any circum- 
« ſtances, will be a ſufficient authority for the com- 
© mitment, and will excuſe the juſtice from all the 
« penalties of falſe impriſonment ; therefore if the 
« juſtice has any malice againſt the perſons brought 
before him, or has a job of his own to gain by it, 
or be a tool of thoſe that have, are we not to ſup- 
« poſe that he will commit the perſons againſt whom 
* he has ſuch an information? And may. we not 
* ſuppoſe that ſuch informations may be cooked 
* up, and perſons of great note committed, in 
order to carry an election for members of Parlia- 
ment? 

Then as to the trial, my Lords, is not here a 


o 


man to be tried, and brought into great danger of 


being condemned, and for no leſs a crime than 
« felony, upon a bare intention, and without his ha- 
ving ever deſerved to be brought into ſuch a dan- 
ger by any overt illegal act whatſoever? Can we 
* ſay that any ſubject is ſafe, who may, upon ma- 
«* licious information, which he cannot diſprove, be 
+ brought into ſuch danger. I ſay, my * an 
infor- 


108 


GG KN AAN HAAR „„ „„ „ „ „„ „ „„ „„ „„ „„ „„ % % „ % „ % % „% aA «„ 6 


4 


PARLIAMENTARY A. 1736. 


information which he cannot diſprove, for this will 
always be the caſe. Suppoſe three Gentlemen out 
a ſhooting, or travelling upon the road with arms 
for their defence: Suppoſe they meet a malicious 


or an avaricious rogue in the fields, or upon the 


highway, and ask him ſeveral queſtions about the 
game in that neighbourhood, or about the roads: 
May not that rogue go before a juſtice and inform, 
that they then told him they were upon the ſmug- 
gling lay, and offered him money to join with 
them? I ſhould be glad to know how theſe three 
gentlemen could diſprove this information, I could 
ſuppoſe twenty ſuch caſes without any very fruitful 
imagination: But in this caſe, let us ſuppoſe far- 


ther, that ſome perſons at a diſtance ſaw theſe three 


gentlemen ſpeak to this rogue, and were brought 
to prove this circumſtance upon the trial: That a 
fhip was then hovering upon the coaſt, and ſome 
run goods found concealed the very next day near 
the place: Would not theſe circumſtances contri- 
bute greatly to the conviction of the gentlemen ? 
Nay, the rogue himſelf might mention every one 
of them in his information, in order to convince 
an honeſt juſtice. My Lords, it is a moſt dange- 
rous ſituation for any man to have his eſtate and li- 
berty depending upon the opinion a jury may 
conceive of his character, in oppoſition to the oath 
of another man: And in this caſe it is more dange- 
rous than any other ; becauſe a man, otherwiſe of 
the beſt of characters, and of opulent circumſtan- 
ces, may be preſumed to have had an intention to 
ſmuggle, whereas no jury would preſume or eaſily 
believe, that ſuch a man could have an intention 
to rob upon the highway, or to tear people's 
cloaths: Then with reſpect to the informer, if he 
were a low mean fellow, no jury would believe that 
any man-would attempt to rob him upon the high- 
way, nor would a jury eaſily preſume that a man of 
good circumſtances would impart to him his in- 
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1 
| « tention relating to any other crime; but in ſmug- 1 
' + oling, men of the beſt circumſtances often imploy | 
mean fellows, and therefore a jury may the more 1 
 « eaſily preſume, that ſuch a fellow was in that caſe 4 
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« privy to the deſign of the richeſt man in the king- 
« dom. Thus your Lordſhips may ſee what dan- 4 
gers, what undeſerved dangers, the beſt of the I 
King's ſubjects may be brought into by this clauſe ; 4 
« and here are none of thoſe cautionary words, none 1 
« of thoſe cautionary proviſoes, which are in any of 1 
« our penal ſtatutes relating to words : If a man's 1 
intention to ſmuggle is to be taken from words | 
« ſpoken by him, it is not made neceſſary to prove | 
that thoſe words were directly or adviſedly ſpoken 
. 
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nor is there any limitation, as to the time when | 
the information is to be made, or the proſecution K 
commenced: An accuſation may be contrived, and 
witneſſes prepared to prove, that a man had ſuch 
an intention at a certain time ten years before; in 

which caſe it will be impoſſible for him to remem- 1 

ber, much more to prove, where he was, with i 
whom he was, what he was a doing, or any other 

circumſtance that can contribute ro his vindica- 
tion. 

I hope I have ſet this danger in ſo clear a light, 
that your Lordſhips will think it a danger, to 
* which the people of this kingdom ought not to be 
* expoſed, for the ſake of collecting any duty they 
© have now the misfortune to labour under, even 
* though informers were not to be encouraged 
© any reward, either promiſed .or expected : There 
are many cauſes, from whence falſe accuſations 
© may ariſe, beſides rewards in money: Private 
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malice, private law-ſuits, conteſts about elections 
of any kind, and that which is the moſt dangereus 
of all, the ſpleen of a miniſter againſt thoſe who 
oppoſe him ftrenuoully in the worſt of his meaſures, 
may. propagate falſe informations, when it is made 

© ſo ealy to contrive them, ſo as to render it a je 
ble 
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ble to convict the informer of perjury, or to ſuc1 
tool of a juſtice for falſe impriſonment ; and when 
men are expoſed to ſuch dangers, when men are 
by law made liable to ſuch falſe and vexatious in. 
formations at the ſuit of the crown, you cannot 
expect that any private man will act boldly and 
ſtrenuouſly, in any election for members of Par. 
liament, againſt that which is now called, and ma 
ſometime hereafter be properly and truly called the 
court intereſt: But this danger, great as it is, is 
greatly enhanced by the following clauſes, which 
pledge the public faith, and give to every informer, 
who ſhall be ſo cunning as to convict his man, a 
title by act of Parliament to a reward of 50. for 
every man he ſhall ſo convict. Such rewards are 
in all cafes dangerous: We have already had in- 
ſtances of falſe informations made for the ſake of 
the reward, in the caſe of robbery, where it is very 
difficult to ſetup any ſuch proſecution ; ſome have 
been already diſcovered, but we are not ſure that 
all ſuch have. If there were no difference between 
a reward expected, and a reward promiſed, there 
would never be an occaſion to promiſe any ſuch 
thing; but in either caſe, I ſay, a reward is of the 
moſt dangerous conſequence, when promiſed to, or 
expected by a man, who is to be an evidence a. 
gainſt the priſoner, and not to be intitled to any 
reward unleſs the priſoner be convicted; therefore 
ſuch rewards ought neither to be promiſed nor 
given, but upon very extraordinary occaſions z and 
in every caſe, where the witneſs does but expect a 
reward, either upon the acquital or condemnation 
of the priſoner, it is certainly, by all the laws in 
the world, a good reaſon for giving no credit to his 
teſtimony. 

„Whether a man, who may be committed by 
virtue of this clauſe, will be intitled to his Habeas 
Corpus, is what I ſhall not now inquire into, ſince 
it ſeems to be agreed to add a faving clauſe ; but 
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can it be thought that it is no hardſhip upon a man 


to lie in — till he can be relieved by the court 
of King's- bench, which may, when he is at a great 
diſtance from London, be above two months; and 
yet not to have it any way in his power to puniſh 
the juſtice, who committed him without a juſt 
cauſe, nor the informer who ſwore falſly againſt 
him; therefore, I hope your Lordſhips will not 
think that a ſaving clauſe, with reſpect to bail will 
be ſufficient to guard the ſubject, againſt the inju- 
ries that may be done them, by means of this 
clauſe, ſhould it paſs into a law. 

From what I have ſaid, my Lords, I think it is 
now evident, that if this bill paſſes into a law, it 
will be dangerous for any man in the kingdom to 
travel with arms; and therefore it may, as was 
ſaid in the beginning of the debate, be juſtly called 
a bill for diſarming the people of Great-Britain, 
in order to preſerve their liberties, and make them 
pay #feir taxes; I hope it never will, but it cer- 
tainly may, be made a precedent for ſuch another 
bill, with regard to treaſonable practices; and here 
I muſt take notice, that if an information were 
given upon oath to a juſtice, that a man had armed 
himſelf, in order to aſſiſt in treaſonable practices, 
it would be the duty of the juſtice, to inquire into 
the affair; but unleſs it appeared by the oath of 
ſome perſon or other, that That man had actually 
committed, or was ſuſpected to have actually com- 
mitted, ſome ſort of treaſonable practice, the juſ- 
tice could not commit him; for by our laws, as 
they ſtand at preſent, there is no ſuch thing as 
ſwearing the peace in caſes of high treaſon; and 
thereiore upon great and dangerous emergencies, 
there is always a temporary law paſſed, for ena- 


* bling his Majeſty to ſecure thoſe perſons he ſhall 
* ſuſpect to be conſpiring againſt him, 
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ble to convict the informer of perjury, or to ſuc 1 
tool of a juſtice for falſe impriſonment; and when 
men are expoſed to ſuch dangers, when men are 
by law made liable to ſuch falſe and vexatious in. 
formations at the ſuit of the crown, you cannot 
expect that any private man will act boldly and 
ſtrenuouſly, in any election for members of Par. 
liament, againſt that which is now called, and may 
ſometime hereafter be properly and truly called the 
court intereſt: But this danger, great as it is, is 
greatly enhanced by the following clauſes, Which 
pledge the public faith, and give to every informer, 
who ſhall be ſo cunning as to convict his man, a 
title by act of Parliament to a reward of 50. for 
every man he ſhall ſo convict. Such rewards are 
in all cafes dangerous: We have already had in- 
ſtances of falſe informations made for the ſake of 
the reward, in the caſe of robbery, where it 1s very 
difficult to ſetup any ſuch proſecution ; ſome have 
been already diſcovered, but we are not ſure that 
all ſuch have. If there were no difference between 
a reward expected, and a reward promiſed, there 
would never be an occaſion to promiſe any ſuch 
thing; but in either caſe, I ſay, a reward is of the 
moſt dangerous conſequence, when promiſed to, or 
expected by a man, who is to be an evidence a. 
gainſt the priſoner, and not to be intitled to any 
reward unleſs the priſoner be convicted ; therefore 
ſuch rewards ought neither to be promiſed nor 
given, but upon very extraordinary occaſions z and 
in every caſe, where the witneſs does but expect a 
reward, either upon the acquital or condemnation 
of the priſoner, it is certainly, by all the laws in 
the world, a good reaſon for giving no credit to his 
teſtimony. 

* Whether a man, who may be committed by 
virtue of this clauſe, will be intitled to his Habeas 
Corpus, is what I ſhall not now inquire into, ſincs 


it ſeems to be agreed to add a faving clauſe ; but 
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can it be thought that it is no hardſhip upon a man 
to lie in — till he can be relieved by the court 
of King's- bench, which may, when he is at a great 
diſtance from London, be above two months; and 
yet not to have it any way in his power to puniſh 
the juſtice, who committed him without a juſt 
cauſe, nor the informer who ſwore falſly againſt 
him; therefore, I hope your Lordſhips will not 
think that a ſaving clauſe, with reſpect to bail will 
be ſufficient to guard the ſubject, againſt the inju- 
ries that may be done them, by means of this 
clauſe, ſhould it paſs into a law. 

From what I have ſaid, my Lords, I think it is 
now evident, that if this bill paſſes into a law, it 
will be dangerous for any man in the kingdom to 
travel with arms; and therefore it may, as was 
ſaid in the beginning of the debate, be juſtly called 
a bill for dilarming the people of Great-Britain, 
in order to preſerve their liberties, and make them 
pay their taxes; I hope it never will, but it cer- 
tainly may, be made a precedent for ſuch another 
bill, with regard to treaſonable practices; and here 
I muſt take notice, that if an information were 
given upon oath to a juſtice, that a man had armed 
himſelf, in order to aſſiſt in treaſonable practices, 
it would be the duty of the juſtice, to inquire into 
the affair ; but unleſs it appeared by the oath of 
ſome perſon or other, that That man had actually 
committed, or was ſuſpected to have actually com- 
mitted, ſome ſort of treaſonable practice, the juſ- 
tice could not commit him; for by our laws, as 
they ſtand at preſent, there is no ſuch thing as 
ſwearing the peace in caſes of high treaſon; and 
theretore upon great and dangerous emergencies, 
there is always a temporary law paſſed, for ena- 


* bling his Majeſty to ſecure thoſe perſons he ſhall 
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With regard to the offences intended to be cor- 
reed by this bill, I muſt think that the puniſh. 
ment inflicted upon the firſt is ſevere enough for 
the laſt : I ſhall grant that a man who is convicted 
of having actually been aiding or aſſiſting in the 
running or reſcuing any prohibited or uncuſtomed 
goods, and was armed for that purpoſe, deſerves 
to be made guilty of felony and tranſported ; but 
I cannot think the intention to ſmuggle with an 
armed force, ought to be ſubjected to the ſame pu- 
niſhment with the crime itſelf, eſpecially when 
that intention is not manifeſted by any one illegal 
act. An intention to commit felony, is ſeldom or 
ever equally puniſhed with the crime itſelf; even 
in the late act againſt robbery, an aſſault with in- 
tention to rob, 1s not made liable to the ſame pu- 
niſhment, as if the robbery had been actually com- 
mitted, tho* the intention be manifeſted by an 
overt illegal act; and tho? the ſmugglers may per- 
haps be as loth to part with a diſciplined gang, as 
we are to part with a diſciplined regiment ; yet | 
ſhall never be for declaring any one of my coun- 
trymen guilty of felony, upon a ſuſpicion, or even 
the cleareſt proof, that he intended only to be 
one of that gang, but had never engaged in any 
action, ſo far as was made appear to me; I think 
it is time enough to do this, when he is proved 
to be a veteran, by having been at leaſt once in 
action; and as the ſending them for a month to 
a correction-houſe, will prevent their execut- 
ing their intention at leaſt for that time, and 


as this may be repeated by the diligence of the 


officers and magiſtrates, as often as they form any 
ſuch new intention, I hope it will be in a great 
meaſure effectual; therefore, I am for making it 
the only puniſhment ; for tho? I am againſt ſmug- 
gling as much as any Lord in this houſe, yet I 
have ſuch a tender regard for my countrymen, 
that I cannot agree to ſubject the innocent to _ 
an 
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| « and unavoidable dangers, for the ſake of puniſh- 
ing the guilty, 


Now, my Lords, with regard to the other 
« clauſes objected to, give me leave to make ſome 
« obſervations upon the excuſes that have been made 
for them, As to the clauſe for making ſmugglers 
« of all thoſe who ſhall be found paſling with more 
than ſix pounds of tea, five gallons of ſpirits, or 
« 204, worth of any other foreign goods, without a 
permit, or without having paid the duty; if it 
« be deſigned only as an amendment of a former 
law, it clearly ſhews how faſt we improve in ren- 


| « dring our laws ſevere, arbitrary, and dangerous. 


The law here referred to is, I ſuppoſe, that which 
« was paſſed in the 8th of his late Majeſty's reign, 
by which it is, among other things enacted, 
« That all perſons paſſing, knowingly and witting- 
„ly, with any foreign goods, landed from any 
* ſhip, without due entry, and payment of the du- 
« ties, in their cuſtody, within 20 miles of our 
coaſts, and ſhall be more than five in company, 
or ſhall carry any offenſive arms, or wear any 
« vizard, or other diſguiſe, when paſſing with ſuch 
« goods; or ſha!l forcibly hinder the officers in 
« ſeizing them, - ſhall be guilty of felony, and be 
« tranſported :** This law is, and was at the time of 
« paſſing, deemed a ſevere law; but let us examine 
© the proviſions here made, for the ſecurity of the 
innocent ſubject : It muſt be proved, that the per- 
* ſon accuſed, was paſſing with ſuch goods, know- 
* ingly and wittingly, that is, it muſt be proved 
not only that the goods taken in his cuſtody were 
* run goods, but that he knew them to be run goods, 
and it muſt be expreſly proved that the goods were 
* in his cuſtody : Ir muſt be proved, I ſay, that the 
goods taken in his cuſtody, were actually run from 


_ St 
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* ſome ſhip, without due entry and payment of the 


* duties; and it muſt be proved, that they were 
* ſeized within 20 miles of the ſea coaft, and not in 
Vor. XV. . 
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© any inland part of the kingdom; and farther it 
* muſt be proved, that the perſon was actually paſ. 
« ſing from ſome ſea- coaſt, and not from one inland 
< town to another, 

© Theſe are ſuch proofs, my Lords, as, it cannot 
© be ſuppoſed, could be made againſt an innocent 
© man; but every one of theſe ſateguards for inno- 
* cence, is by this amending and improving clauſe 
left out; for by this new clauſe, if a gentleman 
* with piſtols before him be found riding, almoſt in 
© any part of England, in company with another 
© man, who has got ſeven pounds of tea, or 30 
* guineas worth of lace in his cloak bag, and who 
cannot prove that the tea or lace was duly entered, 
and the duties regularly paid, that gentleman, be 
what he will, is a ſmuggler, and guilty of felony, 
< within the words of this new clauſe, tho? he did 
© not ſo much as know that his companion had any 
© goods or merchandize in his cuſtody, The officer 
© who ſeizes and proſecutes, has no occaſion to prove 
that the goods were in the gentleman's cuſtody, or 
that he knew any thing of ſuch goods being in 
his companion's cuſtody : The officer has no occa- 
« ſton to prove that the goods were actually run; 
but the gentleman muſt prove that the duties were 
paid, which will in all ſuch cafes be impoſſible for 
him to do, nay, tho' his companion were really an 
< honeſt man, it may be impoſlible even for him, to 
prove that the goods were entered and the duties 
paid; for if he bought them from a ſhopkeeper, 
who was a ſmuggler, that ſhopkeeper would cer- 
< tainly deny that he ſold any ſuch goods: And 
c Jaſtly, the officer has no occaſion to prove, that 
the gentleman was paſling from any ſea- coaſt, or 
« that the goods were ſeized within 20 miles of any 
« ſea-coaſt ; if the gentleman was only paſſing from 
one inland town to another, but unluckily happen- 
< ed to be within five miles of any navigable river, 


* which includes many inland parts of England, 


when 
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when the goods were ſeized, he thereby forfeits his 
eſtate and liberty, and even expoſes his life to 
great danger; for it is not quite ſo ſafe, with re- 
ſpect to a man's health, to travel to any part of 
the MWeſt-Indies, as to travel to Montpelier or Naples; 
and when a man has forfeited his eſtate, without 
making any proviſion before-hand, which an in- 
nocent man will never think of, it 1s not to be ſup- 
poſed that he can have the conveniences neceſſary 
for preſerving his health in his travels, 

With regard to the clauſe relating to aſſaults 
upon officers, I muſt {till look upon it, my Lords, 
as a moſt extraordinary, and a moſt dangerous 
clauſe, notwithſtanding the excuſe made for it; be- 
cauſe it is not confined to aſſaults made by ſmug- 
glers upon officers, or to aſſaults made upon offi- 
cers, in the execution of their office; but it is a 


molt general clauſe, and comprehends every quar- 


rel or combat that ſhall happen, as any time, or 
in any place, between any one of his Majeſty's 
ſubjects, and any one of his Majeſty's cuſtom- 
houſe or exciſe officers; and it will certainly en- 
courage thoſe officers to provoke people to aſſault 
them, in order that they may from thence have an 
opportunity to extort money and raiſe contribu- 
tions upon thoſe they have ſo provoked, Then 
again, the cauſe aſſigned for granting ſuch a pri- 
vilege to officers, 1s founded upon a preſumption, 
which neither can nor ought to be preſumed : To 
preſume that a county or a jury, will not do juſ- 
tice, may be made a foundation for extending this 
privilege to all actions and proſecutions that ſhall 

e brought againſt, as well as to all that ſhall be 
commenced by any of his Majeſty's officers; and 
thus I do not know, but we may at laſt go ſo far 
as to have all ſuch actions and proſecutions deter- 
mined before the commiſſioners of the cuſtoms or 
exciſe, and them only, Principiis obſta is a good 
rule in all caſes, and I think there is a neceſſity for 


I 2 « obſerving 
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obſerving it in this. The other clauſe, wich 
reſpect to bail, is eſtabliſhed upon the ſame 
wrong foundation, and 1s an alteration of the 
common law which may be of the moft danger. 
ous conſequence ; for we know how apt juſtices 
of peace may be made to favour officers, and to 
judge that they are within this clauſe, even When 
they have committed the molt cruel murders. 
As to our trade, my Lords, I will aver, that 
© there is no nation in the world where merchants 
are ſubjected to ſo many burdens, dangers, and 
« inconveniences upon import and export, or where 
« the laws relating to trade, foreign and domeſtic, 
« are ſo voluminous and incomprehenſible as they arc 
c 
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in this; and if we go on at the ſame rate, a cap- 

tain of a ſhip will at laſt be obliged almoſt to load 

his ſhip with acts of Parliament, before he can be 

tully appriſed of all the duties he muſt pay, and all 

the directions he muſt obſerve, with reſpect to the 
« importation and exportation of his goods, I wiſh 
« we would conſider this, while we have ſome trade 
remaining; but it does not ſeem to be much con- 
« ſidered by this bill; for it will certainly be a great 
© inconvenience to a maſter of a ſhip to have his 
© hatches opened, his cabin and his ſhip between 
« decks rummaged, and all the boxes and bales that 
may be there turned topſy-turvy, where he is ly- 
ing at anchor, within what may be called the li- 
« mits of a port, waiting for a calm ſea and a fair 
wind. The avoiding of this inconvenience will 
make maſters keep their ſhips out at ſea in a ſtorm, 
« when they might ſafely come to an anchor within 
the limits of ſome port, and may conſequent] 
prove the loſs of many a Britiſh ſhip : And to pre- 
« tend, that officers will never run the riſque of ex- 
acting illegal fees or perquiſites, or that ſuch officers 
will always be diſmiſſed, is pretending to that 
which is contradicted by daily experience; for 


wherever there is any ſuch opportunity given "ind 
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find it is always taken hold of, and ſometimes moſt 
6 oppreſſively uſed. ; 

« Thus, my Lords, I think I have ſhewn, that 
« every one of the excuſes made for the clauſes ob- 
« jected to is without any foundation; and as the bill 
© in general is of a moſt dangerous nature, it ought 
« | think to be delayed till another year. In this 
© there can be no danger; for no man can depend 
« upon ſuch a bill's paſſing even in the next ſeſſion, 
nor can any man depend upon that bilPs contain- 
ing ſuch an indemnity as this does; and it would 
be ridiculous to imagine, that any ſuch indemni 
to be then paſſed, would be granted for all ſmug- 
« pling crimes to be committed before the 27th of 
« April next; therefore no man can by ſuch hopes 
be induced to engage, in the mean time, in any 
« ſmuggling practices. 

« To imagine that the latter part of this bill is 
any ſort of conſideration for the indemnity which 
is granted by the firſt, is, in my opinion, not con- 
« ſiſtent with that reſpect which is due to his Ma- 
jeſty; for no act of grace or mercy which pro- 
ceeds from the crown, ought to be preſumed to 
flow from the expectation of any valuable conſi- 
« deration, but from his Majeſty's wiſdom and 
«* goodneſs only; therefore the latter part may be 
made temporary, without doing any injuſtice to 
the crown: And if we were to look upon the ſe- 
* cond part as a conſideration for the firſt, as it 
« ſtands at preſent, I muſt think it a conſideration 
of a value by much too conſiderable z for expo- 
© ſing the conſtitution to danger, or the innocent 
to ſuffer, if it were but for one year, is, in my 
opinion, too valuable a conſideration to be given 
for an indemnity to all the rogues in the king- 
dom. 

As for the fears which have been expreſſed, that 
any amendment we may make, may prove the 
* loſs of the bill for this * at leaſt, there * 
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bs the leaſt ground for them; for ſurely we may 
make what amendments we pleaſe to any act of 
indemnity ; and if the latter part of the bill be of 
the nature of thoſe bills, which it is pretended we 
cannot amend, it ought to have been made a ſepa- 
rate bill, it ought nor to have been tacked to a bill 
of indemnity z therefore, my Lords, in order to 
put an end to ſuch pretences, or at leaſt to ſuch 
practices, we ought, I think, to make as many 
amendments as we can poſſibly find any the leaſt 
occaſion for,” | 


Beſides the amendments above-mentioned, to 
which only this debate related, the following amend- 
ment was offered by the Earl of S!rafford, viz. Page 
goth, line 13th, leave out from (notwithſtanding) to 
(and) in the 26th line, 

Which amendment was likewiſe agreed to in the 
committee, but flung out upon the report; and after 
all the amendments made by the committee were 
thus diſagreed to, then the laſt clauſe now ſtanding 
in the act, relating to the court of King*s-Bench and 
court of Juſticiary, was propoſed to beadded, which 
was agreed to; and next day, being Wedneſday, May 
19th, the bil} was read a third time and paſſed, 
upon a diviſion, Contents preſent 36, proxies 18, 
in all 54, Not Contents preſent 32, Proxies 14, in 
all 46, whereupon the following proteſt was enter- 
ed, VIZ, 4253 * 5 


Difſentient ? | 

3 pmge ſome parts of this bill are ſo repug- 
nant to the laws and conſtitutions of this 
kingdom (as we apprehend) that we could not con- 
ſiſtently, with the rules of reaſon and juſtice, concur 
in the paſſing of it; the ſubſtance of one clauſe in this 
bill being to this effect, viz. © That upon informa- 
tion before a juſtice of peace; that any perſons, to 
s the number of three or more, who are or __ 
| + been 
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« been, after the 24th day of June, 1736, armed 
with fire arms, or other offenſive weapons, with 
intent to run goods, ſuch juſtice ſhall and may 
grant a warrant to a conſtable to apprehend ſuch 
perſons ; and if ſuch juſtice finds cauſe, upon ex- 
amination, he ſhall and may commit them to the 
next county jail, there to remain without bail or 
mainprize, until diſcharged by due courſe of law ; 
or, upon conviction, they are to be adjudged guil- 
ty of felony.” Now as this bill is to create a new 
kind of felony, without limitation of time or place, 
upon principles unknown to our law, we cannot but 
think it ſhould be made ſo plain and clear, that the 
judges in Weſtminſter-hall might determine upon it, 
without doubts or difficulties: But we conceive, as 
this bill now ſtands, many doubts may ariſeas to the 
conſtruction of it. 


!. RE Jaw RH A A MW. 


2. Becauſe we do not know of any one act in the 
ſtatute· book, whereby it is put in the power of a ſin- 
gle juſtice of the peace to commit perſons, without 
bail or mainprize, upon a bare information, without 
any proof. And although the houſe found it neceſ- 
ſary, to repeal ſo much of the clauſe aforeſaid, as al- 
lows the juſtice to commit without bail or mainprize, 
by adding a rider, to impower the court of King*s- 
bench to grant bail to perſons ſo committed,“ we 
cannot be of opinion, that the objections to the bill 
were removed, ſince the power of impriſonment ſtill 
remains in the hands of a ſingle juſtice of the peace, 
upon a bare information of an intent to run goods, 
without any other overt act to prove that intention, 
than what may be a common and innocent circum- 
ſtance, viz. * The riding three or more in company 


with uſual arms, and no limitation fixed either for 


* time or place. 


3. Becauſe this bill was altered in the committee, 
by che unanimous conſent of all the Lords preſent, 
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and thoſe alterations were diſagreed to upon the re- 
port, without ſufficient grounds, as we conceive : 
And as two noble and learned Lords, who preſide 
in the two greateſt courts of the kingdom, ſhewed 
by the ſtrongeſt arguments, that the bill, as it now 
ſtands, may be dangerous to the liberties of our fel. 
low ſubjects, we could not agree to the paſſing of 
it, however expedient or neceſlary it may be ſuppo- 
ſed in other reſpects ; being fully perſuaded it would 
have been better to have left this matter to the laws 
now in being (already very ſevere) and to the conſi- 
deration of a future ſeſſion of Parliament, than to 
conſtitute a precedent of ſuch dangerous conſequence, 
and to enact a law, which, as we fear, may be at. 


tended with perperual grievances, injuſtice, and op- 
preſſion, 


Foley, Shaftſbury, Oxford and Mor- 
Warrington, Weymouth, timer, 

Strafford, Beaufert, Litchfield, 
Montjoy, Bolton, Bathurſt, 
Coventry, - Cobham, Winchelſea and Net- 
Northampton, Thanet, tingham. 


The ſpeakers in the ſeveral debates which happen- 
ed in the houſe of Lords, on occaſion of this bili, 
were as follow, viz. Againſt the bill, or for the a- 
mendments, where the Lord Chancellor, the Lord 
Hardwick, the Lord Carteret, _the. Lord Bathurſt, 
and the Earl of Strafford; and thoſe who ſpoke 
for the bill, and againſt the amendments, were the 
Duke of Argyle, the Earl of Jlay, the Earl of Chol- 
mondeley, and the Lord Harvey. | 


Amendment On the 20th of May this bill was returned, to the 


objected to 
in the other 


houſe, 


houſe of Commons, when they took into their con- 


ſideration the amendment made by the houſe of 


Lords; and the ſaid amendment being twice read, 
Mr. Speaker ſtood up and acquainted them, That 
| s when 
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when any thing occurred which might any way 
look like an incroachment upon the privileges of 
that houſe, he thought it was his duty to lay the 
« caſe impartially before them, and then to leave the 
« houſe to do in it as they ſhould think fit. That in 
« all bills, by which any tax or duty was to be im- 
« poſed upon the ſubject, 1t was the undoubted pri- 
« vilege of that houſe, and they had always inſiſted 
« upon it, that the other houſe ſhould not make any 
« the leaſt amendment to any ſuch bill; but were in 
« all ſuch caſes, either to paſs the bill without any 
« amendment, or to reject it if they thought fit: 
« That as the taxes and duties granted by that houſe, 
could not be raiſed or collected without preſcribing 
proper and effectual methods tor that purpoſe, 
therefore in all bills for impoſing any tax or duty 
upon the ſubject, certain methods had been pre- 
« ſcribed, for effectually raiſing that tax or duty 
and if the methods preſcribed ſhould afterwards, 
by experience, be found ineffectual, new methods 
had always been contrived, and proper bills paſſed 
« for eſtabliſhing thoſe new methods; which laſt ſort 
of bills had generally been looked on as an appen- 
dix or appendixes to the firſt bill, by which the 
tax or duty was granted; therefore ſuch bills were 
l, © looked upon as bills of the ſame nature with the 
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firſt, and conſequently that houſe had generally in- 


ſiſted upon it, that the other houſe could not make 
t, any amendment to this laſt ſort of bills, no more 
de than they could have done to the bill by which the 
a tax or duty was granted : That as the bill then be- 
7 


fore them, was for enforcing the laws made for 
ſecuring the revenues of cuſtoms and exciſe, it was 
properly to be conſidered as an appendix to the 
ws by which thoſe revenues were originally eſta- 
bliſhed 3 and as the other houſe had made an a- 
mendment to it, he did not know but their making 
any amendment to ſuch a bill, might be looked on 
at as ſome ſort of incroachment upon the * 
520 
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of that houſe ; for which reafon he thought it his 
duty to ſtate the caſe to them, before they pro- 
ceeded to take the amendment into their conſider. 
ation. That he hath ſearched the journals of the 
houſe for caſes of the ſame nature, and would read 
ſuch of them as he thought moſt applicable to the 
caſe then before them.” 


G — BD ES 


U pon this, ſeveral journals of the houſe were read, 
relating to amendments made by the houſe of Lords 
to money bills, or bills of the ſame nature; and at- 
ter reading thoſe journals, there was a debate in the 
houſe in relation to their privileges; but at laſt the 
queſtion was put for agreeing to the amendment, 
which was carried in the affirmative, and Mr. 
Attorney General was ordered to carry the bill to 
the Lords, and acquaint them, that That houſe 
ou agreed to the amendment made by their Lord- 

ips. 


O*® Friday the 12th of March, a motion was 
| made in the houſe of Commons by Walter 
Plumber, Eſq; * That an a& made in the 25th 
year of the reign of King Charles II. intitled, An 
© aft for preventing dangers which may happen from 
Popiſb recufants, might be read; and the ſame be- 
ing read accordingly, a motion was made by the 
ſame. gentleman, That leave might be given to 
bring in a bill to repeal fo much of an act pafled 
in the 25th year of the reign of King Charles II. 
« intitled, An act for preventing dangers which may 
« kappen: from Popifh recuſants, as obligeth all per- 
* ſons, Who are admitted into any office civil or 
military, to receive the ſacrament of the Lord's 
s ſupper, within a time limited by the ſaid act, and 
* for explaining and amending ſo much of the faid 
«* a&t, as relates to the declaration againſt tranſub- 
+ ſtantiatian;? Arn | : ' . # +: 
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In both theſe motions he was ſeconded by Sir 


Wilfrid Lawſon, Baronet, but the laſt motion be- 
ing oppoſed, a long debate enſued, in which the ar- 
guments for the motion were in ſubſtance as follow, 


VIZ. 


« Sir, I believe all the gentlemen that hear me Argument 


may eaſily judge, with what view I have deſired 1 
« this act to be read to you. 
« ſign to have ſome part of it repealed, and another 
part ſo amended and explained, as to make it con- 
« ſiſtent with that charity and good nature which e- 
« very member of the chriſtian religion ought to ſhew 
© to another ; but before I make a motion for that 
« purpoſe, I muſt beg leave to give you ſome of 
« thoſe reaſons which have induced me to be for what 


0 
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It is, Sir, with a de- 


I am now going to propoſe, 

The motion I am now to make, Sir, proceeds 
chiefly from theſe three conſiderations, That I am, 
and I hope ſhall always be, an utter enemy to all 
manner of perſecution ; that I have a great re 
and reverence for that ſolemn and religious inf 
tion, called the ſacrament of the Lord's ſupper ; 
and that I ſhall always be for every thing which I 
think may tend towards eſtabliſhing and preſerv- 
ing the unity, peace, and trade of my country. 
Theſe are conſiderations which, I am perſuaded, 
are of as great weight with every gentleman in 


* this houſe as they are with me; and therefore, if 
I can ſhew that there is any thing in this act that 
| © looks like perſecution if there is any thing in it 
* that brings a contem 


upon that holy inſtitution 


bol our religion, the ſacrament of the Lord's ſup- 
© per; or if there is any thing in it inconſiſtent with 
the unity and peace of our people, or with the 
* trade of our country, I make no doubt of having 
the unanimous aſſent of this houſe to the repeal 
and amendment I am to propoſe ; and, in my opi- 
nion, it would contribute greatly to the gl 
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© this generation, as well as to the honour of this 
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* houſe of Commons, to have it agreed to remine 


contradicente. 


« I hope, Sir, it will be granted me, that the 
ſubjecting a man to a great penalty, if he refuſed 
to ſubſcribe to any opinion which he thought incon- 
ſiſtent with the chriſtian religion, or to join in any 


' ceremonies of public worthip, which he thought 


ſinful or perhaps idolatrous, would be a very hea- 
vy perſecution 3 and I hope it will hkewiſe be 
granted, that to render a man, upon any ſuch ac- 
count, incapable of holding a land eſtate, or of 
ſucceeding to any eſtate as next heir, or next of 
kin, would alſo amount to a high degreee of perſe- 
cution: Now in this ſtatute which has been read 
to you, there is one clauſe which enacts, That all 
perſons that ſhall bear office civil or military, or 
receive any ſalary or wages by any grant from the 
King, or ſhall have command or place of truſt 
from or under him, or ſhall be in his navy or 
houſhold, in England, Wales, Berwick, Ferſey or 
Guernſey, ſhall not only take the oaths of ſupre- 
macy and allegiance, in the next term, or at the 
quarter ſeſſions, within three months after their ad- 
mittance, but ſhall receive the ſacrament of the 
Lord's ſupper, according to the uſage of the church 
of England, of which they are to be deliver a certifi- 
cate, and make proof, at the time of their taking 
the ſaid oaths ; in failure of which, they are 1½%½ 


facto diſabled to enjoy the ſaid offices or employ- 


ments, or any profit thereby : And by another 
clauſe, perſons beyond the ſeas, or under any of 
the other impediments there mentioned, are to re- 


ceive the ſacrament and take the ſaid oaths, with- 


in four months after ſuch impediment removed. 
By this regulation it is evident, that no man can 
hold or enjoy any office or employment, civil or 
military, without declaring himſelf a member of 
the church of England, as by law eſtabliſhed 3 and 

as 
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as there are great numbers of faithful ſubjects who 
have the misfortune of believing, that ſoine of the 
opinions eſtabliſhed by our church are not intirely 
conſiſtent with chriſtianity, and that ſome of our 
religious ceremonies tend towards idolatry, ſuch 
men cannot religiouſly and fincerely communicate 
with the eſtabliſhed church; upon which account, 
and upon that only, they may therefore be ſub- 
jected to penalties, or deprived of a yearly reve- 
nue, according to the nature of the office they 
may be named or intitled to; for if the poſt or 
office be ſuch a one as 1s attended with trouble 
only, there is generally a penalty upon a man's 
refuſing to ſerve it; which penalty every man 
mult pay who is not a member of the church of 
England ; becauſe by this cauſe he is debarred from 
ſerving the office; whereas if it were not for this 
incapacity he is laid under, he might probably 
chuſe to ſerve the office rather than pay the pe- 
nalty; and I would be glad to know the differ- 
ence between ſubjecting a man directly to a penalty 
for refuſing to join in any religious opinion or ce- 
remony; and this indirect manner of ſubjecting 
him to it, by tacking to an office, in itſelf meerly 
temporal, a moſt ſolemn approbation of all the re- 
ligious doctrines and ceremonies of the eſtabliſhed 
church. 

Again, Sir, if the poſt or office to which a 
man is named or intitled, be one of thoſe to which 
a yearly ſalary or revenue is annexed, from the 
day of his nomination he has as good a right to 
receive the profits of that office, as any man has, 
or can have to his anceſtor's eſtate, they being 
both founded chiefly upon the law of the land ; 
nay, it often happens that the perſon named to 
any poſt or office, has by long and faithful ſervi- 
ces fully deſerved that nomination; and this I 
take to be a more favourable and meritorious * 
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than the title any man can have to the eſtate of 
his anceſtor or next relation. Suppoſe we ſhould 
have a new foreign war of ten years duration, as 
we had in the late Queen's reign ; ſuppoſe a gen- 
tleman of the diſſenting perſuaſion ſhould, in the 
beginning of that war go abroad a cadet in one of 
our marching regiments, and in conſideration of 
much blood loft, and many brave ſervices per- 
formed in the cauſe of his country, ſhould be ad- 
vanced and made at laſt colonel of the regiment, 
would not ſuch a man be fully intitled to the pro- 
fits of his commiſſion, during the time his Majeſty 
ſhould think fit to continue him in command? 
Would it not be downright perſecution to turn 
him out of his commiſſion, and reduce him to a 


« ſtarving condition, meerly for the fake of a ſcru- 


ple of conſcience? Yet the caſe would be fo, it 
this law ſhould be then in force: Upon the firſt 
return of the regiment to England, he would be 
obliged, within four months, to give up his re- 
giment, or receive the ſacrament of the Lord's 
ſupper, according to the uſage of our eſtablifhed 


church, which his conſcience would not permit him 


* 


to do, if he ſnould happen to be a rigid and ſin- 
© cere Diſſenter. This, Sir, I ſhould look on as a 
higher degree of perſecution, that it would be to 
© turn a man out of an eſtate which he had really 


« purchaſed with his money, becauſe I ſhall always 


© look upon merit or faithful ſervices to be a more 
valuable conſideration, than a full price paid in 
ready money; and therefore I muſt look upon it 
as a much higher degree of perſecution, than it 
would be to render a man, on account of any re- 
ligious opinion, incapable of holding a land eſtate, 
. of ſucceeding to any eſtate as next heir, or next 
of kin. | 

From what I have ſaid, Sir, I hope it will ap- 


« pear that a very high degree of perſecution lurks 


under 
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under the incapacitating clauſes I have mentioned, 
and therefore, in my motion for the repeal of them, 
! hope I ſhall have the concurrence of all thoſe who 
are real enemies to that anti-chriſtian practice; but 
when I conſider the regard and the reverence that 
is due tothe ſacrament of the Lord's Supper; when 
I conſider it as a holy inſtitution eſtabliſhed by 
Chriſt himſelf, in remembrance of his death and 

aſſion; an inſtitution that has been ever ſince ce- 
lebrated by Chriſtians with the utmoſt devotion a 
ſacred myſtery which none ought to approach, 
without having firſt diligently tried and examined 
themſelves, and a myſtery to which all are to be 
invited, but none to be compelled ; I am ſurpriſed 
that it ſhould ever have been turned to ſuch a pro- 
phane uſe as that of qualifying a man for being an 
adjutant of a regiment, or the bailiff of a little bo- 
rough. This, Sir, 1s perverting it to an uſe for 
which I am ſure it was never intended, and this 
perverſion has already produced, and will always 
produce, many and great abominations. It is well 
known how many have become unworthy parta- 
kers of the holy communion for the ſake only of 
intitling themſelves to ſome lucrative poſt or em- 
ployment z it is well known what terrible miſbeha- 
viours and indecencies ſome have been guilty of up- 
on ſuch occaſions, and what a ſcandal has often 
been thereby given to all thoſe who are truly de- 
vout or religious. This is ſo generally known that 
it is now the common practice in all the churches 
of England, for the prieſt or curate to deſire the 
legal communicants if any there be, I mean thoſe 
who come there in obedience to that ſtatute, to ſe- 
parate and divide themſelves from thoſe who come 
there purely for the ſake of devotion 3 and, in- 
deed, it were to be wiſhed, that none of the for- 
mer ſhould ever be allowed to communicate in 
the preſence of, much leſs at the ſame table with 
any of the latter; for the former are often — 
f we 
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well and ſo generally known to be unworthy par- 
takers, that their being admitted upon any pre- 
tence whatſoever, gives great olfence to the truly 
religious, and tends to fubvert the morals of the 
vulgar, by leſſening that eſteem and reverence 
which they ought to have for the eſtabliſhed reli. 
gion of their country, and which wiſe lawgivers 
and magiſtrates will always cultivate with all poſ- 
ble care. 

To preſerve the morals of the vulgar, and for 
that end to preſerve in them a true ſenſe of religion, 
and a due regard to that which is the eſtabliſhed 
religion of their country, will, I fay, Sir, be al- 
ways the chief aim of wiſe lawgivers and diligent 
magiſtrates; but by long and general experience 
we know, that this is not to be done by penal 
laws or the moſt cruel perſecutions. On the con- 
trary, ſuch guarantees for the eſtabliſhed religion 
of any country, have always proquced pride, ig- 
norance, luxury, and oppreſſion, among thoſe of 
the eſtabliſhed church, and invincible, nay, often 
victorious enthuſiaſm, among thoſe of the contrary 
religion. Even in this kingdom, we know, that 
penal laws and perſecution raiſed ſo high the tor- 
rent of enthuſiaſm among us, that our eſtabliſhed 


church was at laſt quite overwhelmed by the diſ- 


ſenting intereſt ; and happy was it for our church 
that thoſe enthuſiaſts deſtroyed our conſtitution, as 
well as our eſtabliſhed religion ; for if they had 
preſerved the former, I am afraid the latter had 
never been reſtored. Yea, farther, we know, that 
ſince the repeal of moſt of our perſecuting laws, 
the diſſenting intereſt has daily decreaſed ; and I 
am convinced thoſe remains of it that are now 
to be ſeen among us, are chiefly owing to what I 
may now call the remains of thoſe perſccuting 
laws, which are the act now under our conſidera- 
tion, and one other act of much the ſame \ = 2a 
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therefore as a friend to our eſtabliſhed church, 
I am for getting rid of thoſe remains of perſe- 
cution as well as thoſe other perſecuting laws 
which luckily for the church, as well as for the 
nation in general, we got rid of by the toleration 
act paſſed in the reign of the late glorious King 
William. 

With regard to the peace and unity of our peo- 
ple, I muſt ſay, Sir, it is matter of great ſurpriſe 
to me, how the legiſlature of any country could be 
prevailed on to annex temporal rewards or puniſh- 
ments to ſpeculative opinions 1n religion. I can 
eaſily conceive how doctors might differ in ſpecu- 
lative points of. divinity, as well as in ſpeculative 
points of law, phy ſic, or philoſophy 3 and I know 
with what vehemence a learned doctor in any of 
thoſe ſciences maintains his own opinion, and with 
what envy, malice, and rage, he purſues his ad- 
verſaries; but I cannot eaſily conceive what reaſons 
the law-givers of any country could have, to adopt 
and eſtabliſh ſpeculative opinions of any particular 
doctor of divinity, while at the ſame time they 
ſhewed a very great indifference with regard to 
the ſpeculative-opinions of the doctors in all other 
branches of literature: The cauſe of this different 
behaviour in our ancient law-givers, I fay, I can- 


not well comprehend ; but whatever may have 


been the cauſe, if they thereby inrended to eſtabliſh 
an uniformity of opinion with reſpect to religious 
matters, experience has ſhewn that they have been 


moſt egregiouſly miſtaken ; for the annexing of 
temporal rewards and puniſhments to ſpeculative 
opinions, has been ſo far from reconciling men's 


minds, and making them agree in any one opi- 


nion, that it has rendered thoſe of different opi- 
nions in religion, not only implacable, but moſt 


, cruel and barbarous enemies to one another; an 


effect which has never been eps by difference 
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© of opinion in any other ſcience, In law, in phy. 
« fic, in philoſophy, there are, and always have 
© been, doctors of different opinions; and amon 
them too there have always been, I believe, ſome 
who would have gladly confuted their adverſaries 
© by fire and faggot, eſpecially when they found 
© themſelves overcome by fair reaſoning ; but as the 
© law of no country has as yet thought fit to inter- 
< poſe in thoſe diſputes, we find the followers of theſe 
doctors have generally argued the matter very 
< coolly, and when the diſpute was over, have part. 
© ed as good friends as they met. This has hitherto 
been the caſe in all ſciences except divinity z but if 
« we ſhould make a law for puniſhing thoſe who did 
not agree with the Newtonian ſyſtem of philoſo- 
« phy, or for rendering all ſuch incapable to hold 
any poſt or office in our government, I am per- 
< ſuaded we ſhould have, in a few years, great num- 
< bers of our people, who would be ready to facri- 
« fice life and fortune in defence of the Ariſtotelian or 
the Carteſian ſyſtem of philoſophy : Nay, if any 
« ſuch law were made againſt all thoſe who did not 
believe that the three angles of every triangle, are 
equal to two right angles, I make no doubt but 
that this plain demonſtration would be moſt vio- 
« lently oppoſed by great numbers of men in the 
« kingdom; for when the paſſions of men are ſtirred 
up by temporal rewards and puniſhments, the moſt 
« reaſonable opinions are rejected with indignation, 
< the moſt ridiculous are embraced with a frantic 
« ſort of zeal, an enthuſiaſtical ſort of adoration. 
Therefore, Sir, if we have a mind to eſtabliſh 
peace and concord among our people, if we have a 


mind that the ſoft voice of reaſon and true religion 


© ſhould be generally heard, we muſt allow men to 
« judge freely in matters of religion, and to embrace 
that opinion they think right, without any hopes of 
temporal rewards, and without any fears of tem- 
s poral puniſhments, | 9 
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« As to our trade, Sir, the advantages we have 
© reaped in that reſpect by the toleration act are ſo 


apparent, that I ſhall not take up your time with 
© enlarging upon that ſubject; but in order to 
« retain thoſe advantages, and to improve them as 
much as poſſible, I ſhall beg leave to move, that 
leave be given to bring in a bill to repeal, Sc. (as 
© above.) 


| T be anſwer was to this effect, viz. 


5 « Sir, As I have in all my conduct hitherto ap- Antwer J 
f « peared to be an utter enemy to all manner of per- 1 
1 « ſecution, I hope my diſagreeing with this motion | 
. © will not be looked on as any ſign of my having 4 
9 changed my opinion, or of my having any in- # 
» « tention to alter my conduct for the future: So far b 
6 * otherwiſe, Sir, I have ſtill, and I hope ſhall always \ 
i. have, as tender a fegard for the Diſſenters of all 1 
Fi © ſets and denominations, as any man can have b. 
y * who is a true member of the church eſtabliſhed by | 
ö law. As a ſincere and unfeigned member of the ö 
re church of England, I muſt, and I do wiſh that all P 
It the Diſſenters in the Kingdom could be gained over, I 
p- that all his Majeſty's ſubjects could be prevailed on 1 
* to become members of that church, of which his ; 
d © Majeſty is upon this earth the ſupreme and only | 
Fl head; but though I wiſh for this happy event, with i 
n, © as much ardor as I can wiſh for any thing, yet I l 
ic © ſhall never be for attempting the accompliſnment of | 
n. that wiſh, by any means or methods that have the 

ſh © leaſt tendency towards perſecution, or towards do- 9 
e 4 © ing real injury to any man, whoſe tender conſcience 4 


| © will not allow him to embrace that which is the e- 
« ſtabliſhed religion of his country: For all ſuch I Y 
* ſhall continue to have a compaſſion and a real con- 
* cern'; becauſe I think it a great misfortune for a 
* man to be of any opinion which is ſingular, of 
* which is different _ that of the — 
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of his countrymen; and ſince I look upon this 
difference of opinion as a man's misfortune, and 
not his crime, I ſhall never be for ſubjecting him, 
upon that account, to any puniſhment or perſe- 
cution. 

* Bur, Sir, the words perſecution and puniſhment 
have, in my opinion, been very much miſtaken 
by the honourable gentleman who made you this 
motion, and by all thoſe who have ſpoke upon the 
ſame ſide of the queſtion ; for according to the 
meaning they have put upon theſe words, there 
could be no ſuch thing as an eſtabliſhed church, cr 
eſtabliſhed religion in the world, but what muſt 
be deemed guilty of perſecuting and puniſhing all 
thoſe who differ from it; and yet thoſe gentlemen 
will, I believe, grant, that in every ſociety there 
ought to be an eſtabliſhed religion, or a certain 
form of church government and public worſhip e- 
ſtabliſhed by the laws of that ſociety 3 therefore we 
muſt find out a meaning for thoſe words, different 
from that which they have put upon them; and 
the true meaning, may, I think, be eaſily found out 
from the practice of this and ſome of our neigh- 
bouring nations. 

As there is in every ſociety a certain conſtitution 
or form of government eſtabliſhed, I hope it will 
be granted, that it is the duty of every man of the 


ſociety to ſupport and preſerve that conſtitution or 


form of government, as long as he thinks it the beſt 
that can be eſtabliſhed ; and on the other hand, if 
there be any man, or any ſet of men, who are con- 
vinced that a different form of government would 
render the ſociety much more happy and power- 
ful, I believe it will likewiſe be granted, that it 
is the duty of all ſuch men to endeavour, in a peace- 
able way at leaſt, to bring about an alteration; 
theſe two duties therefore being altogether incon- 
ſiſtent, nay, even deſtructive of one another, it is 


* abſolutely impoſſible for the one ſet of men to do 


their 
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« their duty, without laying the other ſet under ſome 
« hardſhips: When thoſe hardſhips are no greater 
than what are abſolutely neceſſary for the end in- 
« tended, they are juſt and reaſonable, and ſuch as 
« thoſe who are ſubjected to them, ought not to com- 
plain of; but when they are greater than what are 
« neceſſary, they then begin to take and to deſerve 
« the name of oppreſſion, and according to the de- 
« orees of this exceſs, the degrees of oppreſſion are 
© always to be computed : In this kingdom, we 
« know, there is a ſet of men who think 1t their duty 
« to endeavour to bring about an alteration of our 
« preſent happy eſtabliſhment, I mean our nonjurors; 
« who, for that very reaſon, are excluded from all 
« poſts and places in our government, which is cer- 
« tainly a hardſhip upon them; but I am ſure it can- 
not be called an oppreſſion z nor can this excluſion, 
* with reſpect to them, be called a puniſhment. - 
Nov, Sir, with reſpect to the eſtabliſhed reli- 
gion of any ſociety, it is the very ſame ; for as 
there muſt be in every ſociety an eſtabliſhed reli- 
gion, It is the duty of every man of the ſociety to 
© ſupport and preſerve the eſtabliſhed religion, as 
long as he thinks it the beſt that can be eſtabliſhed 
and if there be in the ſociety any man, or any num- 
ber of men, who think that the eſtabliſhed reli- 
gion 1s idolatrous, or inconſiſtent with chriſtianity, 
* 1t is certainly their duty to endeavour, in a peace- 
* able way at leaſt, to bring about an amendment 
* or alteration ; ſo that if the former ſet of men do 
* their duty, they muſt take care to prevent its being 
in the power of the latter to do theirs; the neceſ- 
* fary conſequence of which is, that the latter muſt 
* be laid under ſome few hardſhips : When thoſe 
* hardſhips are no greater than what are abſolutely 
* neceſſary for preventing its being in their power to 
* bring about the alteration they are in duty bound 
* to attempt, the hardſhips, whatever they may be, 
K 3 are 
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6 are juſt and reaſonable ; but when they exceed 
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what are abſolutely neceſſary, they then begin to 
be called perſecution, and till then they ought not 
to be called ſo. 

Having thus, Sir, eſtabliſhed what I take to be 
the proper and the only meaning of the word per- 
ſecution, I ſhall take notice, that if there be a ſet 
of men in this kingdom, who think the doctrines of 
the eſtabliſhed church inconſiſtent with chriſtianity, 
or the ceremonies of our public worſhip idolatrous, 
it is their duty as chriſtians to attempt to bring 
about an alteration in our eſtabliſhed religion, and 
they certainly will attempt it, as ſoon as it is in 
their power; nay, with all deference to the honour- 
able gentlemen who have ſpoke upon the other ſide 
of the queſtion, for all of whom I have the great- 
eſt eſteem, I muſt look upon this very motion as a 
ſtep to, or rather a beginning of that attempt; but 
as I am a member of the church of England, and 
think it the beſt religion that can be eſtabliſhed, l 
think it my duty to prevent its being ever in the 
power of ſuch men to ſucceed in any ſuch attempt; 
and for this purpoſe, I think it abſolutely neceflary 
to exclude them from any ſhare in the executive 
part of our government, at leaſt ; becauſe, if the 
executive part ſhould once come to be generally 
in their hands, they would very probably get the 
legiſlative part likewiſe, from which time it would 
be in vain to think of preventing, in a peaceable 
manner, their doing whatever they had a mind; 
and it muſt be preſumed they would have a mind 
to do what they thought themſelves in duty bound 
to do. To exclude a man from a profitable poſt 
or employment, I ſhall admit to be a hardſhip 
upon the man fo excluded; but as it is abſolutely 
neceſſary for the preſervation of our eſtabliſhed 
church, to exclude thoſe, who think it their du- 
ty to deſtroy it, from any ſhare in the executive 
part of our government, therefore this excluſion 
; | can 
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« can no more be called perſecution, than it can 
be called hg to exclude Nonjurors from 
© any ſhare of our government, executive or le- 
« piſlative, nor can ſuch excluſion be deemed a 
« puniſhment in the one caſe, any more than in 
the other. 

In the ſuppoſed caſe of a brave Diſſenter's being 
advanced to the command of a regiment, I ſhall 
« grant, that it would be a great hardſhip upon 
« him to be turned out of his command, and to be 
« expoſed to a ſtarving condition, upon his returre 
to his native country; but the ſame caſe may be 
+ ſuppoſed with reſpect to a Roman Catholic gen- 
« tleman 3 yet there would be no perſecution in 
either caſe ; becauſe the excluding of all ſuch men 
from any command in our army, eſpecially here 
© at home, is, I think, abſolutely neceſſary for the 


« preſervation of our conſtitution in the happy ſtate 


it is in at preſent : Nor could ſuch an excluſion 
be called a puniſhment upon the man ſo excluded, 
no more than it can be called a puniſhment upon 
* a man of five foot and a half, to be excluded 
from being a ſoldier in the guards; for neither 
« of theſe excluſions proceeds from any crime or 
fault in the man; it being as impoſſible for a 
© man to alter his opinion, when he has a mind, as 
© it is to add two or three inches to his ſtature, when 
he has occaſion for it; but as the latter becomes 
neceſſary, for the ſake of preſerving the beauty 
and ſymmetry of a regiment, ſo the former becomes 
neceſſary, for the ſake of preſerving the beauty 
and ſymmetry of a ſociety. 

© The argument raiſed from the ſuppoſed abuſe 
of the bleſſed ſacrament of the Lord's Supper, is 
founded upon a fact which I cannot admit; for 
© as there is nothing in this law that can compel the 
* admiſſion of an unworthy perſon, as the miniſters 
* of our church may —_— to admit any — 
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the ſacrament who does not devoutly and humbly 
defire it, or for any other lawful cauſe ; * I muſt 
preſume no unworthy perſons are admitted ; or 
at leaſt if there be, it does not proceed from any 
fault in this or any other of our ſtatutes, but from 
the criminal and irreligious neglect of the miniſter 
who admits them. | h 

As to the unity and peace of our people, I am 
perſuaded, Sir, the repeal of this law, and another 
which I believe is likewiſe intended, would raiſe 
moſt terrible diſturbances and confuſions ; for 
with reſpect to all poſts and employments that go 
by election, we ſhould have all the Diſſenters com- 
bining cloſely together, to bring in their friends, 
which would of courſe breed many riots and tu- 
mults. And as to our trade, it depends fo much 
upon the peace and tranquillity of the nation, that 
if we have a mind to preſerve it, we ought not to 


make any new regulation, or repeal any old, if by 


ſo doing we run the riſque of raiſing heart-burn- 
ings and jealouſies among our people.” 


To this 1t was replied in ſubſtance as follows, viz. 


« Sir, I ſhall take up but a very little of your time 
in replying to what has been ſaid ; for in my op!- 
nion, the arguments for the motion have been not 
only confirmed but enforced by what has been ſaid 
in anſwer to them. 

If the hardſhips impoſed upon the Diſſenters 
by the law under our conſideration, are greater 
than what are abſolutely neceſſary for preventing 
its being in their power to deſtroy the eſtabliſhed 
church, from what has been faid of the other ſide 
of the queſtion, it muſt be granted, that this law 
is a perſecuting law: Now, Sir, to determine this 
queſtion in the affirmative, we need have recourſe 


® See Statue 1 Edward VI. chap. 1. 
| © to 
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to the practice of no other nation but Scotland: 


« 


* 


With regard to that nation, we know that the 
Preſbyter ian religion, which is here one of our 


diſſenting religions, is there the eſtabliſhed church, 
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and what is here our eſtabliſhed church, is there a 
diſſenting religion; yet the eſtabliſhed church in 
Scotland have never thought it neceſſary, nor does 
it appear to be neceſſary, for their preſervation, 
to exclude their Diſſenters from all poſts and em- 
ploy ments in the executive part of their govern- 
ment, nor have they any law for ſuch a purpoſe; 
but, on the contrary, ſome of their judges and 
magiſtrates, and many of thoſe in poſts and em- 
ploy ments in that kingdom, go openly, and in the 
moſt ſolemn manner, to the epiſcopal or church 
of England meeting -houſes; and tho? this practice 
or indulgence has been continued for many years, 
and continues to this day, yet the eſtabliſhed 
church in that country is ſo far from being in any 
danger of being overturned by what is there the 
diſſenting intereſt, that the former is daily gain- 
ing ground upon the latter; which evidently 
ſhews the great weight and effect of a legal eſta- 
bliſhment, with reſpect to religion, when the 
minds of men are not irritated by any unneceſſary 
hardſhips put upon them. I could likewiſe in- 
ſtance Holland, and ſeveral other proteſtant coun- 
tries, to ſhew that rendering Diſſenters incapable 
of ſerving the crown in any poſt of honour, truſt, 
or profit, is a hardſhip put upon them, which is 
ſo far from being abſolutely neceſſary, that it is 
not at all neceſſary for preſerving the eſtabliſhed 
religion of any country ; and therefore this hard- 
ſhip muſt, in the ſtricteſt ſenſe, be called perſecu- 
tion, even according to the meaning put upon it 
by the honourable gentlemen who have ſpoke 
upon the other fide of the queſtion, 
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With reſpect to Nonjurors and Roman Catholics, 
the hardſhips put upon them are not for the fake 
of a ſcruple of conſcience, in any matter of a reli- 
« gious concern, but becauſe they are enemies to 
the ſtate, and to the preſent happy eſtabliſhment; 
but I am ſurprized to hear it ſaid, that the render. 
ing of them, or the Diſſenters, incapable of hold- 
© ing any peſt of honour, truſt or profit under the 
crown, is no puniſhment ; when I conſider, that 
That very puniſhment has often been inflicted by 
Parliament, as one of the greateſt puniſhments 
« they could inflict upon crimes of a very high na- 
< ture: Surely this legal incapacity muſt be looked 
on as a puniſhment upon both, with this difference 
« tho?, that upon thoſe who declare themſelves Non. 
jurors or Roman Catholics, it is with great juſtice 
« inflicted, but upon Diſſenters, it is inflicted with- 
« out any cauſe or occaſion, no party among them 
having ever yet been, nor, I believe, ever will be 
« ſuſpected, of being enemies to our preſent eſta- 
bliſhment, unlcſs the rejecting of this motion 
« ſhould make them ſo. I am ſure every gentleman 
that hears me muſt grant, that there is ſome differ- 
« ence between a capacity of being a ſoldier in the 
guards, and a capacity of holding any poſt or pre- 
< ferment under the crown: The guards are the 


King's own ſervants, and every man may chuſe 


what ſort of ſervants he has a mind; therefore no 
man has a title to any capacity of being a ſoldier 
in the guards; but every ſubject has a title to a 
capacity at leaſt of ſharing in the honours and 
« preferments of his country, and that capacity 
< ought not to be taken from him, but by way of 
« puniſhment for ſome very high crime or miſde- 
meanor; for it is a puniſhment ſo diſhonourable 
and ſevere, that we never find it inflicted by our 
* laws upon crimes of an ordinary nature. 

I ſhall grant, Sir, that a miniſter of the eſta- 
$ bliſhed church, is not by any expreſs words in this 
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act, ordered or compelled to adminiſter the ſacra- 
« ment to an unworthy perſon, who deſires it only 
for the ſake of enabling himſelf to hold a benefi- 
« cial employment; but if a miniſter of the church 
of England ſhould refuſe to adminiſter the ſacra- 
ment to any perſon, upon ſuch occaſion, and that 
« perſon ſhould by means of ſuch refuſal loſe his 
s poſt, or only a year's ſalary, he might bring his 
action at common law, upon the ſtatute of Ed- 
ward the firſt, againſt ſuch miniſter, and would 
recover great damages, if the court of common 
« law ſhould not approve of the miniſter's reaſons, 
for refuſing to adminiſter the ſacrament to the 
« plaintiff; Whereas, before the receiving of the 


« ſacrament was made a qualification for a civil em- 


« ployment, no ſuch plaintiff could have recovered 
any conſiderable damages, nay, I doubt if he could 
« have recovered any damages at all ; for he could 
« not probably have proved any temporal damage 
« by his not receiving the ſacrament when he deſired 
it, and I do not ſee how a jury could pretend to 
put a value upon the ſpiritual damage, he might 
pretend to have received. Thoſe laws therefore, 
« which have made the receiving the ſacrament a 
« qualification for a civil employment, have ſubjected 
« all the clergymen of the church of England to a 
« very great difficulty ; becauſe they are by thoſe 


« laws, and by thoſe only, ſubjected to the danger of 


having ſuch damages given againſt them, as may 
« ruin them and their families for ever, in caſe they 
« refuſe to adminiſter the ſacrament to a perſon 
© whom they know to be a moſt profligate and im- 
« penitent ſinner ; for this a miniſter of our church 
may be fully convinced of, and yet it may be 
« impoſlible for him to make the ſame appear to a 
© jury. 

. To pretend, Sir, that if thoſe incapacitating 
* laws were repealed, the Diſſenters would combine 
+ cloſely together in all elections, and that theſe 

com- 
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combinations would occaſion terrible diſturbances, 
is contradicted by experience in England as well 
as Scotland , for tho* many of the Diſſenters in 
England do communicate ſometimes with the eſta- 
bliſhed church, and in conſequence thereof become 
candidates, from time to time, for almoſt every 
elective civil poſt in the kingdom; and tho? the 
Diſſenters do generally join pretty unanimouſly 
upon ſuch occaſions, I believe more unanimouſly 
than they would do, if theſe laws were repealed, 
yet we find it never produces any diſturbances : 
And in Scotland, where the Diſſenters from their 
eſtabliſhed church are under no incapacitating 
laws, we find that the diſputes about elections ne- 
ver produce any diſturbances between the two reli- 
gious parties in that kingdom; altho? it muſt be 
granted, that the people of that country are as 
violent in all their deſires, as bold and enterpriſing 
in their deſigns, and as turbulent under diſappoint- 
ments, as the people in any country, I believe, 
upon the face of the earth. We muſt therefore 
from experience conclude, that the repeal of thoſe 
perſecuting laws, which to our misfortune, are ſtill 
in force in this kingdom, would confirm rather 
than diſturb our preſent tranquillity ; and it would 
certainly increaſe our trade, becauſe it is not to be 
queſtioned, but that a great many more rich fo- 
reign merchants would come over and ſettle among 
us, if they found they could enjoy all the privi- 
leges of Engliſhmen, without changing their reli- 
gion: Whereas, while thoſe laws remain unre- 
pealed, a few foreign radeſinen and mechanics, 
who aſpire to no honours or preferments, may per- 
haps come over; but rich and opulent foreign mer- 
chants will neither come, nor ſtay to ſettle their 
families in this kingdom, when they conſider, that 
neither they, nor their poſterity, can aſpire to any 
honour or preferment, unleſs they make a ſacrifice 
of the religion of their anceſtors,” 


At 
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At laſt the queſtion was put, which upon a divi- Diviſon. 
fion, was carried in the negative, by 251 to 123, 


The principal ſpeakers in this debate were, for Speakers 
the queſtion, Walter Plummer Eſq; Sir Wilfrid 
Lawſon, the Lord Polworth, Mr. Alderman Heath- 
cote, Samuel Holden Eſq; and againſt it were Lord 
Noel Somerſet, Lord Viſcount Tyrconnel, Joſeph Dan- 
vers Eſq; William Shippen Eſq; and Mr. Chancel- 
lor of the Exchequer, * 


N the 26th, the houſe of Commons reſolved Sure 
() itſelf into a Committee of the whole houle, 
> to conſider farther of the ſupply granted to his Ma- 
| jeſty, and came to the following reſolutions, which 
were reported and agreed to on the 29th, viz. 


To grant to his Majeſty, 

4 1. The ſum of 22, 944 J. 145. for making good 
n the deficiency of the general fund. 

0 2. The ſum of 24, 370 l. 2 5. 7 d. to make good 
n to the ſinking fund, the like ſum paid out of the 
p ſame, for intereſt on the million lent on credit of the 
ſalt duties, for the ſupplies of the year 1734, pur- 
0 ſuant to a clauſe in an act of Parliament paſſed in 
0 the 7th year of his Majeſty's reign. 

4 3. The ſum of 10, oo0 J. towards the maintenance 
N of the Britiſh forts and ſettlements, belonging to 
8 the royal African company of England on the coaſt 
N of Africa. a 
gr 4. The ſum of 10,0001. towards ſettling and 
_ ſecuring the colony of Georgia in America. 

uy 5. The ſum of 11,4857. 45s. g d. to make ſatis- 


faction to Humphrey Bell (the ſurviving aſſignee of 
the 
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the eſtate and effects of William Ellins and Edmond 
Farrington, againſt whom a commiſſion of Bank. 
rupcy iſſued) ſuitor of the court of Chancery in 1726, 
for ſo much of his debt and demand from one of 


the maſters of the ſaid court, as then remained un- 
ſatisfied. 


6. The ſum of 30,1671. towards the buildings, 
rebuildings, and repairs of his Majeſty's ſhips tor 
the year 1736. 


With theſe reſolutions, the Committee of ſupply 
was concluded for that ſeſſion; and on the 3oth of 
April, the houſe reſolved itſelf into a Committee of 
the whole houſe, to conſider farther of ways and 
means for railing the ſupply granted to his Majeſty, 
when they came to the following reſolution, which 
was on the 3d of May reported and agreed to by 
the houſe, and a bill ordered to be brought in upon 
the ſame, viz. 


stamp duties That the ſeveral additional ſtamp duties granted 
continued: by an act paſſed in the 12th year of his late Majeſty's 


reign, intitled, An 47 for the relief of the ſuitors of 
the bigh court of Chancery, ſhould be continued from 
the 2d day of Auguſt, 1742, to the 2d day of Auguſt, 
1546, in order to raiſe the ſum of 11, 488 J. 45. 5d. 
to make ſatisfaction to Humphrey Bell (the ſurviving 
aſſignee of the eſtate and effects of William Ellins 
and Edmond Farrongton, againſt whom a commiſſion 
of bankrupcy was iſſued) ſuitor in the court of Chan- 
cery in 1726, for ſo much of his debt and demand 
in that year, due from Jobn Bennet Eſq; one of the 
maſters of the ſaid court, and then remaining unſa- 
tisfied. 5 

With this reſolution the committee of ways and 
means concluded for that ſeſſion; and the bill or- 
dered in upon the laſt reſolution was accordingly 


brought in, and into a law. 
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N the 11th of May, Henry Arthur Herbert Efſqz Bill for ex- 
O moved the houſe for leave to bring in a bill, — 52 
to explain and amend ſo much of an act made in 
the ſecond year of his preſent Majeſty's reign, inti- 
tled, An Act for the more effettual preventing bribery 
and corruption in the election of members to ſerve in 
Parliament, as relates to the commencing and car- 
rying on of proſecutions grounded upon the ſaid 
act; which was accordingly granted, and the ſaid 
Mr. Henry Archer Herbert, Mr, Richard Lloyd, 

Mr. Knight, and Mr. More, were ordered to pre- 
pare and bring in the ſame : Accordingly a bill 
for this purpoſe was preſented to the houſe the 
ſame day, and read a firſt time; next day it was 
read a ſecond time; and was paſſed through the 


| committee, and reported and agreed to by the houſe 


the day after; and on the 14th was read a third 
time, and paſſed. 

The reaſon aſſigned for bringing in and paſſing Reaſons for 
this bill, was, That by a clauſe in the act againſt vin = 
« bribery and corruption, it is enacted, That no 
« perſon ſhall be made liable to any incapacity or 
« penalty by the ſaid act impoſed, unleſs proſecution 
© be commenced within two years after the crime 
© committed, and in caſe of proſecution within that 
« time, unleſs the ſame be carried on without wilful 
delay; which limitation, it was ſaid, was very 
« neceſſary, in order to quiet people's minds, and 
prevent falſe or vexatious proſecutions 3 but that 
© the ſame was not ſufficiently full and explicit, be- 
© cauſe the ſuing out of an original was a commence- 
* ment of a proſecution, which might be done with- 
© out letting the party proſecuted know that any 
© ſuch proſecution was commenced ; and the limita- 
tion being ſaved, by the ſuing out an original in this 
* ms manner, proſecutions upon that act might 
hang up privately againſt men for many years 
after the ſuppoſed offence, which would be of the 
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© moſt dangerous conſequence, and therefore it was 
« neceſſary to bring in a ſhort bill for explaining 
and amending that clauſe, ſo as to make it necef. 
* fary to give the party proſecuted notice of that 
« proſecution within the two years.” 

As this amendment was generally thought to be 
neceſſary, the bill was not at firſt objected to; but 
when the bill came to be examined in the commit- 


tee, Sir John Hynd Cotton and others took notice, 


That upon a ſerious attention to that bill, they 
were not at all ſurprized to ſee it brought in ſo 
< late in the ſeſſion, and paſſed in ſuch a hurry ; for 
as it was drawn up with a retroſpect, it was really 
an act of indemnity for almoſt all the bribery and 
corruption men might have been guilty of at the 
« laſt general elections for members of Parliament, 


and might very probably be an injury to ſeveral 


private men, who had already done all that was 
made neceſſary by that act, for intitling themſelves 
to carry on proſecutions againſt offenders; for as 
© the two years ſince the former election were then 
« juſt expiring, if a gentleman had juſt ſued out forty 
« originals againſt forty different offenders, and had 
thereby intitled himſelf to proceed againſt them 
« with his convenience, he would be intirely diſap- 
pointed, and loſe the whole expence he had been 
atz becauſe the two years would very probably be 
expired before he could hear of this act, and then 
it would, by this new act, be paſt the time for 
« ſerving even thoſe very originals, which he had 
regularly ſued out in the terms of the former act; 
therefore they hoped the committee would amend 
the bill, ſo as to prevent its having a retroſpect, 
or doing any injury to any gentleman who had 
been guilty of no wilful delay or omiſſion, as the 
law then ſtood ; for it was very probable, that 
great numbers of originals had been ſued out, but 
not ſerved or proſecuted, becauſe the proſecutors 
* would, in common prudence, wait till a few caſes 


« of 
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« of the ſame nature had been determined, in order 
that they might from thence learn how to pro- 
« ceed, 

To this it was anſwered in general, That what- 
« ever lawyers might mean by a proſecution com- 
« menced, the meaning of the legiſlature when that 
law paſſed, certainly was, That no proſecution 
« ſhould be underſtood to be commenced, unleſs the 
« perſon proſecuted had notice of it within the time 
limited, by an arreſt, ſummons, or ſome other 
« legal method; and as this was the meaning of the 
« Legiſlature, they believed moſt gentlemen had ta- 
ken it in that ſenſe, for they had never heard of 
any proſecutions commenced in the other manner, 
« nor could any gentleman in that houſe give an in- 
« ſtance where a proſecutor had ſued out a number 
« of originals, without ſummoning or arreſting the 
« perſons againſt whom they were ſued out; from 
« whence it was to be preſumed, that if there were 
© any ſuch inſtances, they were fo rare as not to de- 
* ſerve the notice of that houſe.” 


Upon this, the bill was agreed to without any 
amendment, and paſſed accordingly, 

On Thur/day the 2oth of May, his Majeſty came 
to the houſe of Peers, and gave the royal aſſent to 
ſeveral public and private bills. 

After which his Majeſty made the following ſpeech 
to both houſes of Parliament, viz. | 


* My Lords and Gentlemen, 
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buſineſs, and the advanced ſeaſon of the ſpercherthe 8 


© of Parliament. 


* I acquainted you, at your firſt meeting, that 
preliminary articles had been concluded between 


the Emperor and the moſt Chriſtian King; ſince * 


* which time a farther convention, concerning the 
Vor, XIV. L execu- 


end of the 


0 2. E diſpatch you have given to the public The King's | 
| 
year, make it proper to put an end to this ſeſſion feen. | 
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execution of them, hath been made, and commy. 
nicated to me by both thoſe courts; and negotia. 
tions are carrying on, by the ſeveral powers eng. 
ged in the late war, in order to ſettle the general 
pacification. 


* Gentlemen of the houſe of Commons, 
« I return you my thanks for the proviſions you 
have made for the ſervice of the current year, 
You can never better recommend yourſelves to my 
eſteem, and to the good opinion of thoſe you re. 


. preſent, than by railing the ſupplies neceſſary for 


the ſupport of my government, and for the ſervice 
of the public, in a manner the moſt effectual, and 
the leaſt burdenſome to my people. 


My Lords and Gentlemen, 
© It is a great concern to me to ſee ſuch ſeeds of 
diſſenſion ſown among my good people, as, it 


not timely prevented, may prove very prejudicial 


to the peace and quiet of my kingdoms, It is ny 
deſire, and ſhall be my care, to preſerve the pre- 
ſent conſtitution in church and ſtate, as by ly 
eſtabliſhed, perfect and intire, and not to counter. 
ance any attempts to the prejudice of either, Good 
harmony and mutual affection, among all the Pro 
teſtants of this nation, have been the great ſecufi. 
ty of the preſent happy eſtabliſhment, from the 
revolution to this time. By this united ſtrength, 
they will be able to reſiſt the ſecret and open at: 
tempts of our common enemies; but, divided, 


they may become a prey to them. My protectios 
- ſhall be impartially diſpenſed to all my ſubjects, i 


the full enjoyment of their religious and civil rights 
Let it be your care, by your conduct in your ſeve. 
ral ſtations, to make my endeavours for your con: 
mon happineſs effectual. 


*h 
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My Lords and Gentlemen, 

It being neceſſary for me to viſit my dominions f 

« in Germany again this year, I have reſolved to ap- | 

« point the Queen regent here during my abſence. 

« The experience you have already had, of her juſt 

and prudent adminiſtration, will, I doubt not, en- 

WH © gage you all to make the weight of the public af- 
| fairs as eaſy to her, as her wiſe conduct will render 1 
che government agreeable to you: And this I re- | 9 
* commend to you in a particular manner,” il 


cc And then the Lord Chancellor, by his Majeſty's i 
command, prorogued the Parliament to Thur/day the 
29th of July then next. 4 
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An Exact LIST of the Lords Hpi. 
ritual and Temporal ; as alſo, of the 
Houſe of Commons, of the Second 
Parliament of King GERO RGA II. 
ſummoned to meet at Weſtminſter, on 
the 15th of January, 1735, being 
the Fourth Septennial Parliament. 


N. B. Thoſe marked c under age; d don't ſit us 
, the houſe ;, thoſe marked thus F are the Scotch 
Peers; and thoſe marked thus I ſat in the laſt Par. 

liament. 


DuKEs 30. 


H S Royal Highneſs, FREDERICK Prince 
of Wales, Duke of Cornwall 
His R. Highneſs, WILLIAM ec D. of Cumberlani 


Edward Howard 4 Norfolk 

Charles Seymour Somerſet 

William Fitzroy Cleveland & Southampt. 
Charles Lenos Richmond 

Charles Fitzroy Grafton 

Henry Somerſet Beaufort 


Charles Beauclair St. Albans 


A. 1737. DEBATES, 
Theſe following were created Du x Es ſince the Revo- 
lution. 
Charles Powlet Bolton 
Thomas Oſborne c Leeds 
| John Ruſſel Bedford 
William Cavendiſh Devonſhire 
Charles Spencer Marlborough 
John Manners Rutland 
John Montagu Montagu 
+ Francis Scot Buccleugh 
7* James Murray Athol 
Charles Douglas d Dover and Queenſbury 
Henry de Grey Kent 
James Hamilton d Hamilton and Brandon 
Peregrine Bertie Ancaſter and Keſteven 
Evelyn Pierpoint Kingſton 
Thomas Holles Pelham Newcaſtle 
William Bentinck Portland 
John Campbell Greenwich 
William Montagu Mancheſter 
James Bridges Chandois 
Lionel Sackville Dorſet 
ine Scroop Egerton Bridge water 
land MARQUISSES 2. 
William Herbert d Powis 
wp. t“ William Ker Lothian 
EARLS 85. 
George Talbot d Shrewsbury 
Edward Stanley Derby 
Theophilus Haſtings 1 
Henry Herbert Pembroke & Montgom. 
Ta Henry Clinton c Lincoln 
Henry Howard Suffolk 


L 3 James 
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James Cecil c 
Brownlow Cecil 
Jocelin Sidney 

James Compton 
Edward Rich 
William Fielding 
John Fane | 
Henry Bowes Howard 
John Savage d 
Charles Mordaunt 


Harry Grey 

Daniel Finch 

Philip Dor. Stanhope 
Sackville Tufton 
Nicholas Leake 
John Mountagu 
Henry Hyde 
William Capel 
George Brudenel 
Richard Anneſley 
Charles Howard 
Thomas Bruce 
Richard Boyle 

Ant, Aſhley Cooper 
George Henry Lee 
Henry Roberts 
Auguſtus Berkeley 
Mont, Venabl. Bertie 
Baptiſt Noel 
Robert Darcy c 


Other Lewis 1 


Hickman c 


Wo. Staff, Howard 4 


A. 1737. 


Salisbury 

Exeter. 

Leiceſter 

Northampton 

Warwick and Holland 

Denbigh 

Weſtmoreland 

Berkſhire 

Rivers 

Peterborough and Mon- 
mouth 

Stamford 

Winc. and Nottingham 

Cheſterfield 

Thanet 

Scarſdale 

Sandwich 

Clarendon and Rocheſter 

Eſſex 

Cardigan 

Angleſey 

Carliſle 

Aylesbury 

Burlington 

Shaftsbury 

Litchfield 

Radnor 

Berkeley 

Abingdon 


Gainsborough 


Holderneſs 
Plymouth 
Stafford 


1 
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Theſe created ſince the Revolution. 


Richard Lumley Scarborough 
George Booth Warrington 
Richard Newport Bradford 
Frederick Zuleſtein Rochford 
Wa. Anne van Kepel Albemarle 
William Coventry Coventry 
William Villiers Jerſey 
Henry d' Auverquerque Grantham 
John Poulet Poulet 
Francis Godolphin Godolphin 
George Cholmondeley Cholmondeley 
John Lindſay Crawford 
+ William Sutherland Sutherland 
+ James Ogilvy Finlater 
T Hugh Campbell Loudoun 
John Stewart Bute 
Charles Hope Hopton 
＋ Archibald Campbell Ilay 
*+ Charles Hamilton Selkirk 
John Campbell Broadalbin 
John Murray Dunmore 
Charles Collier Portmore 
7 Robert Douglaſs Morton 
Theſe created ſince the Union. 
Edward Harley Oxford and Mortimer 
Thomas Wentworth Strafford 
Henry Shirley Ferrers 
William Legg Dartmouth 
Henry Paget Uxbridge _ 
Lewis Watſon c © Rockingham 
Charles Bennet Tankerville 
Heneage Finch Aylesford 
John Hervey Briſtol 
George Mountagu Hallifax 


L 4 George 
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George Yelverton c 
William Cowper 
Philip Stanhope 
Philip Sherard 
George Parker 
Thomas Farmer 
Robert Ker 


William Grahame 
Benjamin Mildmay 
John Aſhburnham 
Spencer Compton 
James Waldgrave 
Francis Howard 


Thomas Wentworth 


A. 1737. 
Suſſex 

Cowper 

Stanhope 

Harborough | 
Macclesfield 
Pomfret 

Wakefield 

[Marquis of Bowmont] 

Belford 

Fitzwalter 

Aſhburnham 

Wilmington 

Waldgrave 

Effingham 

Malton 


ViscqQunTs 15. 


Price Devereux 
Anthony Browne d 
Laurence Fiennes 
Thomas Bellaſis d 
Charles Townſhend 
Thomas Thynne 
William Hatton 


Hereford 
Montacute 
Say and Sele 
Falconbergh 


Townſhend 


Weymouth 
Hatton 


Theſe created ſince the Revolution, 


Henry Lowther 
Henry O'Brian 
Henry St. John 
Richard Temple 
Hugh Boſcawen 
John Wallop 
Simon Harccyrt 
Pattę Byng 


Lonſdale | 
Tadcaſter Earlof Thomond 
St. John 

Cobham 

Falmouth 

Lymington 

Harcourt 

Torrington 
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BARON s 62. 


William Nevil 
James Touchet 4 
Algernoon Seymour 
John Weſt 

Hugh Forteſcue 
William Ward 
Thomas Stourton d 
Richard Verney 
Hugh Willoughby 
William North 4 
Wm. Ferdinand Carey 
John St. John 
Robert Petre c 4 
Henry Arundel 
Edward Bligh c d 
Charles Dormer d 
Henry Roper c 
Francis Greville c 
Henry Maynard 
Charles Bruce 
Edward Leigh 
William Byron 


Marmaduke Langdale d 
William Berkeley 


Charles Cornwallis 
Charles Townſhend 
ohn Arundel 
illiam Craven 
Hugh Clifford c d 
ohn Carteret 
illiam Stawel 


Abergavenny 
Audley 
Piercy 
Delawar 
Clinton 
Dudley and Ward 
Stourton 
Willoughby of Broke 
Willoughby of Parham 
North and Guilford 
Hunſdon 

St. John of Bletſo 
Petre 

Arundel of Wardour 
Clifton 

Dormer 

Teynham 

Brook 

Maynard 

Bruce 

Leigh 

Byron 

Langdale 

Berkeley of Stratton 
Cornwallis | 
Lynn 

Arundel of Trerice 
Craven 

Clifford 

Carteret 

Stawel 
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Theſe created ſince the Revolution. 

Charles Butler Butler of Weſton 

Henry Herbert Herbert of Cherbury 

Maurice Thompſon Haverſham 

Gilbert Vane Barnard 

John Lev. Gower Gower 

Fr. Seymour Conway Conway 

John Boyle (E. Orrery) Boyle 

7 Charles Cathcart Cathcart 

Geo. Hay (E. Kinnoul) Hay 

Thomas Windſor Montjoy 

Thomas Manſel c - Manſel 

Francis Willoughby Middleton 

Thomas Trevor Trevor 

Samuel Maſham Maſham 

Thomas Foley Foley 

Allen Bathurſt Bathurſt 

Thomas Onſlow Onſlow 

Robert Marſham Romney 
Charles Cadogan Cadogan 

Matth. Ducie Morton Ducie 

Robert Walpole, un. Walpole 

Peter King King 

John Hobart _ Hobart 

John Monforr ' Monſon 

Thomas Coke © Lovel 

William Stanhope - Harrington 

John Hervey - _ Hervey 

Robert Raymond Raymond 

John Poulet Hinton 

Philip Yorke > Hardwick © 

William Talbot Talbot | 
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ARCHBISHOPS and BISHOPS 26. 


R. John Potter, Lord Archhiſhop of Canter- 
bury, tranſlated in 1737, in the room of Dr. 
Wake deceaſed. 

Dr. Lancelot Blackbourn, Lord Archbiſhop of York; 
tranſlated in 1724, in the room of Sir V. Dawes 
deceaſed. | 

Dr. Edmund Gibſon, Lord Biſhop of London; tran- 
ſlated in 1723. in the room of Dr. Robinſon de- 
ceaſed, 

Dr. Edward Chandler, Lord Biſhop of Durham ; 
tranſlated in 1730, in the room of Dr. Talbot de- 
ceaſed, 

Dr. Benjamin Hoadly, Lord Biſhop of Wincheſter ; 
tranſlated in 1734, in the room of Dr. Richard 
Willis deceaſed. 


Dr. John Hough, Lord Biſhop of Worceſter ;, tran- 


ſlated in 1717, in the room of Dr. Lloyd de- 
ceaſed, 

Dr. Jobn Wynn, Lord Biſhop of Bath and Wells; 
tranſlated in 1727, in the room of Dr, Hooper 
deceaſed. 


Dr. Thomas Secker, Lord Biſhop of Oxford; tran- 


2 in 1737, in the room of Dr, Potter tran- 

ated. 

Dr. Thomas Sherlock, Lord Biſhop of Salisbury 
tranſlated in 1734, in the room of Dr. Hoadly 
tranſlated. 

Dr. Thomas Green, L.ord Biſhop of Ely; tranſlated 
in 1723. in the room of Dr. Fleetwood deceaſed. 
Dr. Richard Reynolds, Lord Biſhop of Lincoln; tran- 

ſlated in 1723, in the room of Dr. Gibſon tranſlated. 

Dr. Foſeph Wilcox, Lord Biſhop of Rocheſter ; tranſla- 
ted in 1731, in the room of Dr. Bradford deceaſed. 

Dr. Robert Butts, Lord Biſhop of Norwich; promo- 
ted in 1732, in the room of Dr. Baker deceaſed. 


Dr, 
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Dr. George Fleming, Lord Biſhop of Carliſle; pro- 


moted in 1734, in the room of Dr. Waugh de- 
ceaſed. 


Dr. Henry Egerton, Lord Biſhop of Hereford; pro- 


moted in 1724, in the room of Dr, Hoadley tran- 
ſlated. 


Dr. Richard Smallbroke, Lord Biſhop of Litchfield 


and Coventry; tranſlated in 1730, in the room of 
Dr. Chandler tranſlated. 


Dr. Thomas Gooch, Lord Biſhop of Briſtol; promo- 
ted in 1737, in the room of Dr. Secker tranſla- 
ted. 


Dr. Stephen Weſton, Lord Biſhop of Exeter; pro- 


moted in 1724, in the room of Dr, Blackbourn 
tranſlated, 


Dr. Robert Clavering, Lord Biſhop of Peterborough ; 


tranſlated in 1729, in the room of Dr. Kennet 
deceaſed. 


Dr. Samuel Peploe, Lord Biſhop of Cheſter ; pro- 


moted in 1726, in the room of Dr. Gaſtrel de- 
ceaſed. 


Dr. Francis Hare, Lord Biſhop of Chicheſter , tran- 


ſlated in 1731, in the room of Dr. Waddington 
deceaſed. 


Dr. Thomas Herring, Lord Biſhop of Bangor; pro- 


moted in 1737, in the room of Dr. Sherlock tran- 
ſlated. 


Dr. Jobn Harris, Lord Biſhop of Landaff; promo- 


ted in 1729, in the room of Dr, Clavering tran- 
ſlated, 


Dr. Martin Benſon, Lord Biſhop of Glouceſter ; pro- 
moted in 1734, in the room of Dr. Sydal deceaſed. 
Dr. 1aac Maddox, Lord Biſhop of St. Aſaph ; promo- 
ted in 1736, in the room of Dr. Tanner deceaſed. 
Dr. Nicholas Clagget, Lord Biſhop of St. David's; pro- 
moted in 173, in the room of Dr. Sydal tranſlated. 
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4 EXACT LIST of the Houſe of 


COMMONS. 


N. B. Thoſe in this character are new members; 
mark*d a choſen for two places, 


BD Y Sir Robert Eſſex 
Abercrombie Fames Bamff 


A Court Pierce Heyteſbury Wilt. 
Aﬀeech Gilbert Cambridge 
Aiſlabie William Rippon Yorkſh. 
Alſton Sir Rowland Bedfordſh. 
Andover William Lord Caſtleriſing 
Anſtruther Sir John Fifeſhire 
Anſtruther Philip Anſtruther, &c, 
Archer William Berks 
Archer Thomas | Warwick 
Archer Henry Warwick 
Areſkine Charles a Dumtfriesſh. 
Arſcot Arthur Tiverton Devon. 
Arundel Hon. Richard Knareſborough Yorkſh, 
Aſhe Edward Heyteſbury Wiltſh. 
Aſhe Foſ. Wyndbam Downton ditto 
Aſhburnham Sir William Haſtings Suſſex 
Aſhby Thomas St. Albans 
Aſhley Solomon Brideport Dorſetſh. 
Aſtley Sir John Salop 
Aſton Sir Thomas St. Albans 
Auſten Sir Robert New Romney 
Bacon Sir Edmund Thetford Norfolk 
Bacon Sir Edmund Norfolk 
Bagot Sir Walter Staffordſhire 
Baker Hercules Hythe Kent 
Balle Thomas Exeter 
Baltimore Charles Lord St. Germans Cornwal 
2 Fohn Devonſhire 

Bance John Weſtbury Wilts 


Banks 
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Banks John 


Banks Jacob 


Barlow Lewis 
Barrymore | Earl of | 
Barnard Sir John 
Bathurſt hon. Benjamin 
Bathurſt Henry 
Bathurſt Peter 
Bathurſt Benjamin 
Bayley Nicholas © 
Beaghan Edw. Hungate 
Beauclerk Lord Vere 
Beauclerk Sidney 
Bennet Thomas 
Berkely hon. George 
Berkeley John 

Berieliy Henry William 
Bertie hon. Albemarle 
Bevan Arthur 
Biſſe Stephen 
Blacket Walter 
Bladen Martin 
Bladen Thomas 
Bockland Maurice 
Bold Peter 
Bond John 
Boone Daniel 
Bootle Thomas 
Bows George 


Bowles Brig. Gen. Phineas 


Bowles William 

Boyne Lord Viſcount 
Boynton Sir Francis 
Bradſhaigh Sir Roger 
Bradſhaw Elerker 
Bramſton Thomas 
Braſſey Nathaniel 
Brereton T, homas 
my George 


Corfcaſtle Dorſ. 
Shaftſbury 

Orford Suffolk 
Wigan Lancaſhire 
Lon DON 
Glouceſterſhire 
Cirenceſter 

New Sarum 
Glouceſter 
Angleſea 
Winchelſea 

New Windſor 
Ditto 
Nottinghamſhire, 
Heydon Yorkſh. 
Stockbridge 
Taunton Somerſet. 
Boſton Lincolnſh. 
Carmarthen 

New Romney 
Newcaſtle on Tine 
Malden Eſſex 
Aſhburnton 
Lymington Huntingd. 
Lancaſhire 
Corfcaſtle Dorſetſh. 
Ludgerſhal Wilts 
Midhurſt Suſſex 
Durham 

Bewdley Worceiter 
Bridport 

Newport 

Heyden Yorkſhire 
Wigan Lancaſhire 
Beverley Yorkſhire 
Eſſex 

Hertford _. 
Liverpool Lancaſhire 
Wincheſter - 


Bridgman 
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Bridgman Sir Orlando 
Briſtow Robert 

Briſtow John 

Brodie Alexander 
Brodie Alex. of Lethen 
Bromley Henry 

Brown Sir Robert 

Brown John 

Brown Robert 

Brudenell hon. James 
Buckworth Sir Fobn 
Bulkeley Lord Viſcount 
Bunbury Sir Charles 
Burchett Joſiah 
Burgoyne Sir Roger 
Burrel Peter 

Butler Edward 

Butler James 

Byng Robert 

Cæſar Charles 

Campbell John a 
Campbell Col. James 
Campbell Alex, Hume 
Campbell William 
Campbell Charles 
Campbell Sir James 4 
Campbell Col. John 
Campbell Peter 

Carew Sir William 
Carey Walter 
Carmichael hon. James 
Carnarvon [Marquis of] 
Cartwright Thomas 
Caſwell Sir George 
Cavendiſh Lord James 
Cavendiſh Lord Charles 
Cavendiſh Philip 

Chafin George 
Chamberlayne George 


DEBATES. 


Dunwich Suffolk 
Winchelſea 
Boralſton Dev. 
Elginſhire 
NairnandCromartieſhires 
Cambridgeſhire 
Ilcheſter Som. 
Dorcheſter 
Ditto 
Chicheſter 
Weobly Heref. 
Beaumaris Wales 
Cheſter 
Sandwich Kent 
Bedfordſhire 
Haſlemere 
Oxtord Univerſity 
Suſſex 
Plymouth Devonſhire 
Hertfordſhire 
Pembrokeſhire 
Airſhire 
Berwickſhire 
Glaſgow, &c. 
Argyleſhire 
Stirlingſhire 
Punbartonſhire 
Bute and Caithneſs 
Cornwall 
Clifton, Darmouth, Ec. 
Selkirk Peebles 
Steyning Suſſex 
Northamptonſhire 
Leominſter Herefordſh. 
Derby 
Derbyſhire 
Portſmouth 
Dorſetſhire 
Buckingham 

Champion 
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Champion George 
Cheſter Thomas 
Chetwynd William 
Chicheſter Sir Fobn 
Child Sir Francis 
Cholmondeley Charles 
Cholmondeley James 


Churchill Maj. Gen. Cha. 


Chute Anthony 

Clerke Sir T homas 
Clavering Fobn | 
Clayton Sir William 
Clayton Kenrick his ſon 
Clifton Sir Robert 
Clutterbuck Thomas 
Coats Dr. Charles 
Cockburn John 
Cocks James 


Coddrington Jobn 


Coddrington Sir William 
Compton George a 
Conolly William 
Conyers Edward 

Cope Sir John 
Copleſton Thomas 
Corbet Sir Richard 
Corbert William 
Corbet Thomas 


Cornbury Lord Viſc, 


Cornewal Velters 
Cornwal James 
Cornwallis hon. James 


Cornwallis hon. Stephen 


Coſter Thomas 

Cotton Sir John Hynd 
Courtenay Kelland 
Courtenay William jun. 
Crawley Jobn 

Crewe John jun. 


Aylſbury Buckinghamſh, 
Glouceſterſhire 
Stafford 

Barnſtable Devonſhire 
Middleſex 

Cheſhire 

Camelford Cornwall 
Caſtleriſing Norfolk 
Yarmouth 

Hertford 

Penryn Cornwall 
Bletchingley Surrey 
Ditto 

Eaſt Retford Notting. 
Plympton Devonſhire 
Tamworth 
Haddingtonſhire 
Rygate Surrey 

Bath 

Minehead Somerſetſhire 
Northampton 
Alborough Suffolk 
Eaſt Grimſtead 
Lymington Hants 
Kellington Cornwall 
Shrewſbury 
Montgomery 


Saltaſh Cornwall 


Oxford univerſity 
Herefordſhire 
Weobly Herefordſhire 
Eye Suffolk | 
Ditto 

Briſtol 

Cambridge 

Truro Cornwall 
Heniton Dev. 
Marlb. Wilts 
Cheſhire 


Croſſe 
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Croſſe Jobn Leſtwithiel Cornwall 1 
Crowle George Kingſton on Hull > 
Cunningham Alexander Renfrew 4 
Curzon Sir Nathan. Derbyſhire a 
Curzon William Clithero Lancaſh, 
Dalrymple hon. William Wigtounſhire i 
D'Anvers Joſeph Totneſs Devon, | 
Darcy Sir Conyers Richmond Yorkſh, 
Davers Sir Jermyn Suffolk | 
Dawkins James New Woodſtock 
Delme Peter Ludgerſhal Wilts 
Dennis George Leſkard Cornwall 
Dering Sir Edward Kent 
Devereux hon. Price Montgomeryſhire 
Digby hon. Edward Warwickſhire 
Docminique Charles Gatton Surrey 
Doddington George a Bridgwater, Melcomb reg 
Douglas Robert Orkney and Zetland 
Downing Sir George Dunwich Suffolk 
Drake Sir Fran. Henry Boraliton Devon. 
Drax Henry . Wareham Dorſet. 
Drummond John Perth Burgh, &c. 
Ducket Col. William Caln Wilts 
Dummer Th. Lee Southamp. town 
Duncombe Anthony Downton Wilts 
Duncombe Thomas Rippon Yorkſhire 
Earle Geo. of Euſton Coventry 
Earle Gyles Malmſbury Wilts 
Earle William Rawlinſon Ditto 
Edgcumbe Richard a Leſtwithiel Cornw. 
Edwards Samuel Great Wenlock Salop 
Eliot Richard Leſkard Cornwall 
Elton Sir Abraham Briſtol 
Erſkine hon, James Kinroſs and Clack. 
Evans hon, George Weſtbury Wilts 
Evans Capt. Richard Queenborough Kent 
Evelyn John Helſton Cornwall 
Eversfield Charles Horſham Suſſex 
Eyles Sir Joſeph. Devizes Wilts 
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Eyles Capt. Francis 
Fagg Sir Robert 
Falconer Fobn 

Fall James 

Fane hon. Charles 
Fane Francis 
Fazakerley Nicholas 
Fenwick Robert 
Fenwick Nicholas 
Finch hon. Edward 


Finch William 


Finch hon. John 
Finch hon. John 
Finch hon. Henry 


_.. Firebrace Sir Cordel 


Fitzroy Charles 


Foley Thomas jun. 
Foley Thomas ſen. 
Foley Edward 
Forbes Sir Arthur 
Forreſter William 
Forteſcue hon. Theo. 
Fox Henry 

Fox George 

Fox Stephen 
Frankland Sir Thomas 
Frankland Frederick 
Frederick Thomas 
Fydell Richard 
Gage Lord Viſcount 


Gage Sir William 


Gal wa Lord Viſcount 
Gibſon Thomas 

Gildart Richard 

Gilmor Sir Charles 
Glanville William 
Glenorchy Lord Viſc. 
Gore Thomass 


Gqugh Sir Henry 


A, 1737, 
Ditto 

Steyning Suſſex 
Kincardineſhire 
Jedburgh, Sc. 
Taviſtock Devon. 
Taunton Somerſet 
Preſton Lancaſhire 
Lancafter 

Newcaftte upon Tine 
Cambridge Univerſity 
Cockermouth Cumbert. 
Higham Ferrers North, 
Maidſtone Kent 
Malton Vorkſh. 


Suffolk 


Thetford Norf, 
Hereford 
Stafford 
Droitwich Worceſter ſh. 
Aberdeen 
Great Wenlock 
Barnſtaple Devon. 
Hindon Wilts 
Ditto 
Shafteſbury _ 
Thirſk Tens 
Ditto 
Shoreham Suſſex 
Boſton Lincoln. 
TewkſburyGlouceſterſh, 
Seaford Suſſex 
Pontefra&t Yorkſhire 
Yarmouth 
Liverpoole . 
Edinburghſhire 
Hythe Kent 
Saltaſh Cornwall 
Agmondeſham Bucks 
Bramber Suſſex 

Gough 
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Gough Capt. Henry 
Gower William 

Gower Wilk. Leveſon 
Gower Baptiſt Leveſon 
Grant Sir James 
Greenville Richard 
Gregory George 

Grey Henry 

Griffith John 

Grove Gray James 
Groveſnor Sir Robert 
Guiddot William 
Gulſton John 

Gibbon Edward 
Gybbon Philip 
Haddock Nicholas 
Halket Capt. Peter 


Hamilton Lord Archib. 


Hamilton Alexandet 
Hamilton Sir James 
Hampden John 
Handaſyd Roget 
Hales Thomas 
Hales Sir Thomas 
Harley Robert 

Harley Edward 
Harris John 

Harvey Michael 
Hawkins Philip 

Hay William 
Heathcote Sir William 
Heathcote George 
Heathcote Sir John 
Hedworth John 
Henley Henry Holt 
Herbert hon. Thomas 
Herbert Henry Arthur 
Herbert Richard 
Herbert hon, Robert 
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Ditto 

Cricklade Wilts 
Stafford 
Newcaſtle Staffordſhire 
Inverneſsſhire 
Buckingham 
Boroughbridge Yorkſh, 
Reading Berks 
Carnarvonſhire 
Bridgnorth 

Cheſter 

Andover Hants 
Tregony Cornwal 
Petersfield Hants 

Rye Suſſex 

Rocheſter 

Stirling, &c, 
Queenborough - 
Linlichgowſhire 
Lanerkſhire 
Wendover Bucks 
Huntingdon 
Grampound Corn, 
Canterbury 
Leominſter Herefordſh, 
Herefordſhire 

Helſton Cornwall 


MilbornPort Somerſetſh, 


Grampound Cornwall 
Seaford Suſſex | 
Southampton 
Southwark 

Bodmin Cornw, 
Durham County 
Lyme Dorſet 
Newport Cornw. 
Ludlow Salop 

Ditto 

Wilton Wilts 
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Herbert William 
Heron Patrick 
Hervey T homas 
Hill Sir Rowland 
Hinxman Joſeph 
Hoare Henry 
Hoby Sir Thomas 
Holden Samuel 
Holmes Thomas 
Hooper Edward 
Horner Thomas 
Houblon Jacob 
Houghton Sir Henry 
Hotham Sir Charles 
Howard Col: Charles 
Howarth Sir Humphrey 
Howe John 
Hucks William 
Hucks Robert 
Hungerford Walter 
Huxley George 
Hylton John 
Jefferies Fohn 
Jekyl Sir Joſeph 
Jeniſon Ralph 
Jewkes John 
Ingram Charles 
Inwen Thomas 
Tolyff Sir William 
Irby Sir William, Bart. 
Iſham Sir Juſtinian 
Kaye Sir John Liſter 
Kent Samuel 
Kinaſton William 
Kirkpatrick William 
Knight Bulſtrode 
Knight Robert 
Kynaſton Edward 
Kynaſton Corbet 
Lambton Henry 


Durham 


Ditto 

Kirkudbright Stewarty 
St, Edmundſbury Suffolk 
Litchfield 

Chriſtchurch Southamp, 
New Sarum 

Great Marlow Bucks 
Weſt Low 

NewTown, iſle of Wight 
Chriſtchurch 
Somerſetſhire 
Colcheſter 

Preſton Lancaſhire 
Beverly Yorkſhire 
Carliſle Cumberland 
Radnorſhire 

Wiltſhire 

Wallingford Berks 
Abingdon Berks 

Calne Wilts 


Newport Hants 
- Carliſle Cumberland 


Breconſhire 

Rygate Surrey 
Northumberland 
Aldborough Yorkſhire 
Horſham Suſſex 
Southwark 

Petersfield Hayts 
Launceſton Cornwall 
Northamptonſhire 
York 

Ipſwich Suffolk 
Shrewſbury 
Dumfreisburgh, Sc. 
Midhurſt Suſſex 
Great Grimſby Lincoln, 
Biſhopſcaſtle Saliſbury 


Salop 5 
Laroche 
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Laroche John 
Lawton Jobn 
Leathes Carteret 
Lechmere Edmund 
Lee Sir Thomas 
Lee George 
Leheup Iſaac 
Leſlie Thomas 
Levinz William 
Lewis Thomas 


Liddel Sir Henry, Bart, 


Liddel George | 
Limerick Lord Viſcoun 
Lindſay Patrick 

Liſle Edward & 

Liſter Thomas 

Lloyd Walter 

Lloyd Richard 
Lockwood Richard 
Lockyer Charles 
Long Sir Robert, Bart. 
Long Richard 
Longueville Charles 
Lowther Sir William 
Lowther Sir Thomas 
Lowther hon. Anthony 
Lowther Sir James 
Lumley John 
Lyttleton Sir Thomas 
Lyttleton George 
Maiſter Henry 

Manſel Buſſey 

Marſhal Henry 
Martin Maitbeu 
Maſter Thomas 
Maſter Leigh 


Mawle Henry 


May Thomas 


Clithero Lancaſhire 


Chippenham Wilts 
Pontefract Yorkſhire 
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Bodmin Cornwall 
Newcaſtle Staffordſhire 
Harwich Eſſex 1 
Worceſterſhire 0 
ö 


Bucks 


Brackley Northampton. 
Kcllington Cornwall | 
Dyiert, Sc. | 
Nottinghamſhire 
New Radnor 4 
Morpeth Northumberl. . 
Berwick 1 
Wendover 

Edinburgh 

Southamptonſhire 


Cardiganſhire 
Cardigan 

Worceſter 

Ilcheſter Somerſetſhire 
Wotton Baſſet Wilts 


Eaſtlow Cornwall 


Lancaſter 
Weſtmoreland 
Cumberland 
Arundel Suſfex 
Camelford Cornwall 
Okehampton fi 
Kingſton on Hull | | 
Glamorganſhire 
Agmondeſham.Bucks 
Colcheſter | 
Cirenceſter Glouceſterſh. 


Newton Lancaſh. 


Forfarſhire 
Canterbury. 
M 3 Meadows 
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Meadows Sidney 
Medlycott Thomas 
Methuen hon. Sir Paul 
Middleſex ¶ Earl of] 
Middleton Sir William 
Middleton Col. John 
Myddleton John 

Mill Sir Richard 
Molefworth Sir John 
Monoux Sir Humphrey 
Monro Sir Robert 
Monſon Charles 
Montagu hon. Edw. 
Montagu Charles 
Montague Lord Robert 


Mordaunt Sir Cha, Bart. 


Mordaunt ]. 

More Robert 
Morgan Sir John 
Morgan Thomas 
Morice Sir William 


Morpeth Lord Viſcount 


Moyſton Thomas 


Murray Brig. Gen, Robert 


Murray John 
Murray Lord John 
Naſmith Sir James 
Neale John 
Needbam Robert 
Newland William 
Newton Sir Michael 


Noel William 


Noel hon. Thomas 
Noel Fames 


Norris Sir John 


Northcote Sir Henry Bari. 
Norton Thomas 


Oglethorp James 


Olmins Jobn 


Taviſtock Devonſh, 

Milborn Port Som. 

Brackley Nor. 

Eaſt Grimſtead Suſſex 

Northumberland 

Aberdeen, Montroſe 

Denbigh 

Penryn Cornwall 

Newport Cornwall 

Stock bridge Southam, 

Kirkwal, Week, Tain, Oc 

Lincoln 

Huntingdon 

St. Germans Cornw. 

Huntingdonſhire 

Warwickſhire 

Whitchurch 

Biſhopſcaſtle Salop 

Hereford 

Monmouthſhire 

Launceſton Cornwall 

Morpeth Northumb, 

Flintſhire 

Great Bedwin 

Selkirk ſhire 

Perthſhire 

Peebles 

Coventry 

Old Sarum 

Gatton Surrey 

Grantham Linc, 

Stamford Ling, 

Rutland 

Ditto 

Rye Suſſex 

Exeter 

St, Edmundſbury Suffolk 

9 Surrey 

Weymouth Dorſetſh. 
Ongley 
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Ongley Samuel 
Onſlow hon. Arthur 
Onſlow Col. Richard 
Onſlow hon. Richard 
Ord Robert 
Oſbaldiſlon William 
Owen William 
Owen John 

Oxenden Sir George 
Packer Winchcomb 
Packington Sir Herb. 


Palmerſton Lord Viſc. 


Papillon David a 
Parker Armſted 
Parſons Humphrey 
Parſons Henry 
Pawlet Peregrine 
Pearſe Thomas 
Peirſe Henry 
Pelham Thomas 
Pelham Thomas 
Pelham hen. Henry 4 
Pelham James 
Pelham Thomas jun. 
Penton Henry 
Pennington Sir Joſeph 
Perrot Henry 

Perry Micajah 
Philips Eraſmus 
Philips Ambroſe 
Philipſon Fobn 

Piers William 

Pigot Robert 4 

Pit William a 

Pitt Fobn 

Put Thomas 

Pleydel Edm. Mor. 


M 4 


DEBATES, 


Bedford 

Surrey 

Guilford Surrey 
Ditto 

St. Michael's Cornwall 
Scarborough Yorkſh, 
Pembroke 

Eaſtlow Cornwall 
Sandwich Kent 
Berkſhire 
Worceſterſhire 
Boſſiney Cornwall 
Dover 

Peterborough 
Lo N DON 
Malden Eſſex 
Boſſiney Cornwall 
Weymouth Dorſ. 


Northallerton Yorkſhire 


Lewes Suſſex 

Ditto 

Suſſex 

Newark Nott. 
Haſtings Suſſex 
Tregony Cornwall 
Cumberland 
Oxfordſhire 
Lonpos 
Haverford- Weſt Pem. 
Leiceſterſhire 
Shoreham Suſſex 
Wells Somerſetſhire 
Huntingdonſhire 
Old Sarum 
Wareham Dorſetſhire 
Oakhampton 
Dorſetſhire 


Plumer 
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Plumer Ricka'd 
Plumer Pilliam 
Plumer Walter 
Plumtree John 

Polhill David 

Pollen Fobn 

Polwarth Lord 
Portenger Richard 
Powel Sir Chriſtopher 
Powis Richard 
Powlet Lord Harry a 
Praed Will, Mackworth 


Price Richard 


Proby obn 


Pulteney William 


Purvis Capt. George 
Ramſden John 
Raſhleigh Jonathan 
Read Sir Thomas 
Revel Thomas 

Rich Sir Robert 
Rider Dudley 
Robinſon Nichclas 
Rolle Henry 

Rolt Raynion 

Roſe Hugh 
Rowney Thomas 
Ruſhout Sir John 


Rutherford Jobn jun. 
. Sackwille Lord Fobn 


St. Aubin Sir John 
St. Clair Col. James 
St. John Paulet 
Sambrooke Sir Jer. 
Sandys Samuel 


Saunderſon Sir Thomas 


Scawen Thomas 
Scrope hon. John 


Selwyn Jobn jun. 


St. Maw's Cornwall 
Hertfordſhire 
Apulby Weſtm. 
Nottingham 
Rocheſter 

Andover Hants 
Berwick 

Reading Berks 
Kent 

Orford Suffolk 
Southamptonſhire 
St, Ives Cornwall 
Sudbury Suffolk 
Stamford Linc. 
Middleſex 
Aldborough Suffolk 
Apulby Weſtm. 
Fowey Cornwall 
Cricklade Wilts 
Dover Kent 

St. Ives Cornwall 
Tiyerton Dev. 
Wotton Baſſet Wilts 
Devonſhire 
Chippenham 
Roſsſhire 

Oxford _ 
Eveſham Worc. -. 
Roxburgſhire 
Tamworth 
Cornwall 
Sutherlandſhire 
Wincheſter 
Bedford 
Worceſter 
Lincolnſhire 
Surree rg 
Lyme Dorſet 


Whitchurch Hants 
Selwyn 
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Selwyn John 
Seymour Francis 
Shafto John 
Shelley Sir John 
Shepheard Samuel 
Shippen William 
Shuttleworth Richard 
Sibtborp Conning by 
Skinner Matthew 
Slingſby Sir Henry 
Sloper William 
Smelt Leonard 

Smith Edward 


Somerſet Lord Cha. Noel 


Speke George 

Spencer Fobn 

Stanhope Sir William 
Stanhope Charles 
Stanhope John 
Stapleton Sir William 
Stapylton Sir Miles 
Stephenſon Edward 
Stert Arthur 

Stewart William 
Stewart Capt. James 
Stewart Admiral 
Strange Jobn 
Strickland Sir William 


Stuart Col. Fames 


Sundon Lord 

Sutton Sir Robert 
Talbot bon. Jobn 
Talbot John Ivory 
Taylar William 
Thompſon Edward 
Thompſon William 
Towers Chriſtoph. 
Towers Thomas 
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Glouceſter 
Marlborough Wilts 
Durham 

Arundel Suſſex 
Cambridgeſhire 
Newton Lancaſhire 
Lancaſhire 

Lincoln 

Oxford 


Knareſborough Yorkſh. 


Great Bedwin Wilts 
Northallerton Yorkſh. 
Leiceſterſhire 
Monmouthſhire 
Wells Somerſetſh. 
New Woodſtock 
Bucks 

Harwich Eſſex 
Derby 

Oxfordſh. 

Vorkſh. 

Sudbury Suffolk 
Plymouth Dev. 
Elgin, Cullen, Sc. 
Wigtoun, Sc. 
Portſmouth 

Weſtlow 
Scarborough Yorkſh. 
Air, Irwin, Sc. 
Weſtminſter 

Great Grimſby Line. 
Brecon 

Wilts 

Eveſham Worceſterſh. 
York 


Scarborough Yorkſhire 


Ayleſbury Buck. 
Wallingford Berkſhire 


Town 
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Townſhend hon. Will. 
Townſhend hon. Thomas 


Tracey Robert 
Treby George 
Trefu ſis Robe 
Trenchard Geor 
Tucker John 
Tuckfield Roger 
Turner Sir Cha. 
Turner Cholmley 
Turner Will. Horſmand. 
Tyrconnel Lord Vic, 
Tyrrel James 

Vane hon. Henry 
Vaughan William 

Vere T homas 


Vernon Geo, Vena. 


Vernon Sir Charles 
Urquhart jun. Duncan 
Vyner Robert 
Wade General Geo. 
Wager Sir Charles 
Walker Thomas 
Waller Harry 
Waller Edmund &« 
Wallingford Lord 
Walpole Sir Robert 
Walpole hon. Horatio 
Walpole Edward 
Wardour William 
Warren Borlace 
Watts Thomas 


Wentworth Sir William 


White John 
Whitmore Thomas 
Whitworth Francis 
Wigly Fame, 
Wilkinſon And, 


William Sir Nicholas 


Great Yarmouth Norfolk 
Cambridge Univerſity 
Tewkſbury Glouceſt. 
Clifton, Dartmouth, Se. 
Truro Cornw. 

Pool Dorſetſhire 
Melcomb Regis 
Aſhburton Dev. 

Lynn Norfolk 
Yorkſhire 

Maidſtone Kent 
Grantham Linc. 
Boroughbridge Yorkſh, 
St. Maws Cornw. 
Merionethſhire 
Norwich 
Litchfield Staffordſh. 
Chipping Wicomb 
Nairne, Sc. 
Lincolnſhire 

Bath 

Weſtminſter 

Plympton Devon. 


Chipping Wicomb Bucks 


Great Marlow Bucks 
Banbury Oxfordſhire 
Lynn Norfolk 
Norwich Norfolk 
Great Yarmouth 


Fowey 


Nottingham 


St. Michael's Cornwall 


Malton Yorkſhire 


Eaſt-Retford Nott. 

Bridgnorth Sal. 

Minehead Som. 

Leiceſter 

Aldb. Yorkſhire 

Carmarthanſhire 
Williams 
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: Williams Cha. Hanbury Monmouthſhire 


Willimot Robert Loxpon 

Wills Sir Charles Totneſs Devon. 

Wilmer William Northampton 

Wilſon Daniel Weſtmoreland 
Windham Thomas Pool Dorſetſhire | 
Windſor Herbert Cardiff Glamorganſhire 
Winnington Thomas Droitwich Worceſt. 
Wodehouſe Armine Norfolk 

Woolaſton William Ipſwich Suffolk 

Worſiey James Newton in Iſle of Wight 
Wortley Ed. Montagu Peterborough 

Wright George Leiceſter 

Wyndham Sir William Somerſetſhire 
Wyndham Charles Bridgwater 

Wynn Thomas Carnarvon 

Wynn Watkin Williams Denbighſhire 

Wynn Sir George Flint 

Yates Thomas Chicheſter 

Yonge Sir William 4 Honiton Dev. 
Yorke John Richmond Yorkſhire. 
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A. 1737, 
The third ſeſion of the fourth Septennial Par- 
liament. 


| UESDAY, February 1, the Parliament 
| having, on account of the King's fatigue 
during his voyage, been prorogued to this 

day, from Friday, January 21, (which was the day 
of their firſt meeting) and being met according]y, 
a meſſage was brought to the Commons by Sir Charles 
Dalton, gentleman uſher of the black rod, from the 
Lords authorized by his Majeſty's commiſſion, de- 
firing the immediate attendance of that honourable 
houſe in the houſe of Peers, to hear the commiſſion 
read; and Mr. Speaker, with the houſe, going into the 


. houſe of Peers, the Lord Chancellor, fitting with 
-.Jeveral other Lords on a form, between the throne 


and the wool- ſacks, ſaid to the effect following: 
My Lords and Gentlemen, 


, E are commanded by his Majeſty to let 
C you know, that as it 1s not convenient for 
his Majeſty to be preſent here this day in his royal 
« perſon, he has been pleaſed, by letter patent under 
the great ſeal, to authorize his royal highneſs the 
Prince of Wales, and ſeveral Lords therein men- 
<* tioned, to do every thing in the name of his Ma- 
« jeſty, which ought to be done on the part of his 
* Majeſty in this Parliament, as many more fully ap- 
6 pear by the letter patent.” 


Then the ſaid letter patent being read, the Lord 
Chancellor, as one of the commiſſioners, made the 
following ſpeech to both houſes of Parliament. 


* My 


c 
. 
C 


« holding this Parliament, we are, by his Majeſty's .. 


- 
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« My Lords and Gentlemen, 
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173. 


* purſuance of the authority given us by his The Loras 


Majeſty's commiſſion under the great ſeal, 
among other things, to declare the cauſes of his 


command, in the firſt place, to obſerve to you, 
that his Majeſty acquainted you laſt year, that- he 
had, in conjunction with the States General, given 
his approbation of certain preliminary articles, 
concerted and agreed upon between the Emperor 
and France, for reſtoring the peace of Europe; 
and that a farther convention, concerning the 
execution of them, had been communicated to 
him by both thoſe courts ; and that negotiations 
were carrying on by the ſeveral powers engaged 
in the late war, in order to ſettle the general pa- 
cification, 
We are now commanded by his Majeſty to in- 
form you, that the reſpective acts of ceſſion being 
exchanged, and orders given for the evacuation 
and poſſeſſion of the ſeveral countries and places 
by the powers concerned, according to the allot- 
ment and diſpoſition of the preliminary articles, 
the great work of re-eſtabliſhing the general tran- 
quillity is far advanced; however, it is his Ma- 
jelty*s opinion, that common prudence calls upon 
us to be very attentive to, and obſerve the final 
concluſion of this new ſettlement of ſuch conſider- 
able parts of Euroe: It is to be hoped, that a ge- 
neral and laſting tranquillity will follow this reſtt- 
tution of peace, and that the renewal of friendſhip 
and alliances for the preſervation of it, among the 
ſeveral princes and powers of Europe, will remove 
all dangers and apprehenſions of any new troubles 
and diſorders; but his Majeſty apprehends, that 
an indolent ſecurity, and too great a diſregard to 
future events, may occaſion miſchiefs, more eaſy 
to be prevented than to be remedied 3 and that 
* It 


Commiſſi- 
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it would be very unadviſable to leave ourſelves in 
ſo defenceleſs a condition, as to encourage any en- 
terprizes, which the enemies to the public peace 
may have vainly ſuggeſted, and flattered themſelves 
with the hopes of. 


GG „ „ „ „ 


Gentlemen of the houſe of Commons, 

His Majeſty has ordered the proper officers to 
lay before you the eſtimates for the ſervice of the 
current year : As ſoon as the circumſtances of the 
times would permit, his Majeſty was pleaſed to 
make ſuch a reduction of ſome part of the public 
expences, for the eaſe of his people, as was con- 
ſiſtent with the peace and ſafety of his kingdoms, 
the ſecurity of our commerce, and the honour and 
intereſt of the nation. 


My Lords and Gentlemen, 

His Majeſty has been graciouſly pleaſed to di- 
rect us to acquaint you, that he hath ſeen, with 
the greateſt ſatisfaction, the unwearied application 
of this Parliament, in framing good Jaws for ad- 
vancing the proſperity, and ſecuring the welfare of 
his loving ſubjects : And that it hath been one of A 
his Majeſty's principal cares to enforce them by a 0 
due execution, with the ſtricteſt regard to the 
rights and properties of his people, no invaſion 
whereof can, with any colour, be ſuggeſted by 
the moſt malicious enemies of the preſent eſtabliſh- 
ment : While this hath been our condition, his 
Majeſty cannot but obſerve, that it muſt be mat- 
ter of the utmoſt ſurprize and concern to every true 
lover of his country, to ſee the many contrivances 
and atrempts carried on in various ſhapes, and in 
different parts of the nation, tumultuouſly to reſiſt 
and obſtruct the execution of the laws, and vio- 
late the peace of the kingdom. Theſe diſturbers 
of the public repoſe, conſcious that the intereſts of 
his Majeſty and his people are the ſame, and of 
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the good harmony which happily ſubſiſts between 
« him and his Parliament, have levelled their ſedi- 
tion againſt both; and in their late outrages have 
either directly oppoſed, or at leaſt endeavoured, to 
to render ineffe&tual ſome acts of the whole Legi- 
ſlature. His Majeſty, in his great wiſdom, thinks 
it affords a melancholy proſpect, to conſider to 
« what height theſe audacious practices may riſe, if 
not timely ſuppreſſed; and that it deſerves no 
« ſma]l attention, that they may go on to affect pri- 
vate perſons in the quiet enjoyment of their pro- 
« perty, as well as the general peace and good order 
« of the whole. His Majeſty apprehends it to be 
« unneceſſary to enlarge upon a ſubject of this na- 
ture, and therefore hath commanded us barely to 
mention it to you, who, by the conſtant tenor of 
your conduct, have ſhewn, that you conſider the 
« ſupport of his authority, and the ſecurity of his 
government, as inſeparable from the preſervation 
of the public tranquility, and your own faſe- 
ty. | 


The addreſs of the right hon. the houſe of Lords 
was next day preſented to his Majeſty, which is as 
follows : 


* Moſt gracious Sovereign, 


c 
; W ſubjects, the Lords ſpiritual and temporal 
in Parliament aſſembled, beg leave to approach 
your throne, with hearts full of that zeal and af- 
fection for your perſon and government, which 
comp the moſt faithful ſubjects to the beſt of 
* Kings. 
Our duty and gratitude to your Majeſty have, 
* on many occaſions of this nature, called upon us 
to lay at your royal feet our thankful acknowledg- 
ments for preſerving to your own ſubjects the bleſ- 
* ſings of peace; and the additional motive of our 
* unfeigned 
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© unfeigned regard to the common intereſts of Eu- 
rope, in which it is impoſſible for this nation to be 
unconcerned, makes us now receive, with great 
ſatisfaction, your gracious communication, that the 
re- eſtabliſnment of the general tranquillity is far 
advanced. 
How happy and ſecure ſoever your Majeſty's 
wiſdom, under the protection of the divine provi. 
dence, may render theſe kingdoms, it was impoſ- 
ſible for us to remain wholly unaffected with the 
« miſeries of war, ſuffered by other parts of Chriſten- 
* dom; and we cannot but rejoice in the pleaſing 
hopes, that all dangers and apprehenſions of new 
< troubles may be happily removed. 

At the ſame time, we eſteem it a freſh inſtance 
© of your Majeſty's never failing care of the public 
© welfare, that you put us in mind to be attentive to 
© the final concluſion of this great work. As your 
< Majeſty hath, on your part, diſtinguiſhed your 
« paternal tenderneſs for your people, in not permit. 
ting them to be haſtily involved in the calamities 
of war; it would be the moſt unbecoming return 
< for ſo great a benefit, to ſhew any ſigns of an in- 
dolent ſecurity: And we beſeech your Majeſty to 
© accept the ſtrongeſt and moſt affectionate aſſuran- 
© ces, that we can never entertain the leaſt thought 
of leaving ourſelves in a defenceleſs condition; but 
that we will always chearfully concur in all ſuch 
* meaſures as ſhall be neceſſary to maintain the ho- 
nour and ſafety of your Majeſty and your govern- 
ment, and the true intereſt of your kingdoms. 

The gracious approbation which your Majeſty 
cis pleaſed to give of the conduct of this Parliament, 
« affords us great comfort and encouragement z and 
« your vigilant care to execute the laws with juſtice 
and impartiality, and to protect the rights and 
properties of all your ſubjects, fills our minds with 
< the moſt laſting impreſſions of thankfulneſs. Un- 
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der this deep ſenſe of our obligations to your Ma- 
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« jeſty, we cannot ſufficiently expreſs our deteſtation 
of thoſe inſolent riots and tumults, which have of 
late appeared in different parts of the kingdom, 
in defiance of the law, and violation of the public 
« peace, Every part of the behaviour of theſe dar- 
« ing offenders appears to us as weak and unreaſona- 


able as it is wicked; except that they have conſi- 


« dered the intereſts and views of your Majeſty and 
your Parliament, as being ſo cloſely united, that it 
« was impoſſible to traduce or oppoſe the one, with- 
out including the other. Our duty, as well as 
« our ſafety, makes it incumbent upon us to give 
another mark of this happy union, by teſtifyin 
© our humble concurrence in your Majeſty's aſk 
opinion, that ſuch audacious practices ought to be 
« timely ſuppreſſed : And as we do, with the firm- 
« eſt confidence, rely on your Majeſty's authority 
being prudently and vigorouſly exerted for this ne- 
« ceſſary end; ſo we aſſure your Majeſty, with the 
« greateſt ſincerity, that our endeavours and aſſiſtance 
« ſhall never be wanting to ſupport that authority, 
© and to preſerve the quiet and ſecurity of the na- 
tion.“ | 


To which addreſs his Majeſty returned the fol- 
lowing anſwer : ' WD: 


My Lords, 

I Thank you for this dutiful and loyal addreſs. The 
affetion you ſhewed to my perſon and government, 
gives me the greateſt ſatisfatiion, 

My principal care is to ſecure to my people the bleſ- 
ſings of peace, and the full and undiſturbed enjoyment 
of all their civil and religious rights, and to preſerve 
the tranquillity and good order of the kingdom. 

The continuance of the good harmony between me and 
my Parliament, will enable me to purſue with effect 
theſe great and deſirable ends, 
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The addreſs of the hon: houſe of Commons was 
preſented to the King as follows: 


* Moſt gracious Sovereign, 


Addreſs of WE your Majeſty's moſt dutiful and loyal 


ſubjects, the Commons of Great Britain in 
Parliament afſembled, return your Majeſty our 
* moſt humble thanks for the ſpeech delivered, by 
« your Majeſty's command, to both houſes of Par. 
* lament. | 

We ſee, with great ſatisfaction, the happy pro. 
ſpect of the final concluſion of the general pacif- 
cation of Europe; and when we remember your 
* Majeſty's unwearied endeavours to prevent this 
© nation from being involved in the calamities 
of a deſtructive war, and your conſtant application 
< in contributing to the utmoſt of your power to- 
< wards the great work of reſtoring peace, from the 
tender care and concern, which your Majeſty has 
always ſhewn for the future peace and proſperity of 
< your people, as well as for the common welfare of 
* mankmd, we make no doubt but that your 
« Majeſty will continue to co-operate with your 
good allies, that the concluſion of the peace 
may be attended with a general and laſting tran- 
© quility, 1 

Duty and gratitude to your Majeſty, and a due 
regard to our own intereſts and ſecurity, will en- 


< gage us not to neglect any neceſſary precautions, 


< which may beſt conduce to enable your Majeſty to 
« diſappoint and defeat all groundleſs hopes and ex- 
pectations, which the deluded enemies of the pub- 
© lic peace may have vainly ſuggeſted and flattered 
« themſelves with. _ 

And we beg leave to aſſure your Majeſty, That 
ve will chearfully and effectually raiſe the ſupplics 
« neceſſary for the ſervice of the current year, and 
« ſupport your Majeſty in all ſuch meaſures, as ſhall 

+ be found requiſite to preſerve the peace and 4 
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© of the kingdom, the ſecurity of our commerce, 
and the honour and intereſts of your Majeſty and 
« your dominions. 


1 « Moſt gracious Sovereign, 
n Lour faithful Commons cannot, without a juſt 
dc © indignation, obſerve the ſpirit of faction and ſe- 
y dition, which has lately manifeſted itſelf in tradu- 
. « cing and miſrepreſenting the legiſlature, in con- 
« temning all authority, and in open defiance to the 
0 laws of the land. 
l- It is with the higheſt ſenſe of duty and grati- 
ur * tude, we acknowledge your Majeſty's goodneſs, 
11s not only in your ready concurrence to all ſuch 
ics WF + wholeſome laws, as have been from time to time 
on prepared by your Parliament, but in your conſtant 
to- care to enforce them by a due execution, with the 
the « ſtricteſt regard to the rights and properties of your 
nas people, and without the leaſt colour and ſhadow of 
' Of any deſign or attempt to ſtretch or violate the 
of © known laws of this realm. 
our * Wecannot ſufficiently expreſs our abhorrence of 
our the many wicked and deteſtable practices, which 
ace the diſturbers of the public repoſe have ſecretly 
an- fomented, and openly carried on, in tumultuouſly 
reſiſting and obſtructing the execution of the laws, 
due and violating the peace of the kingdom. 
en 


And we, your faithful Commons, do aſſure 
vyour Majeſty, That being fully perſuaded that the 
« preſervation of the public tranquillity, and our 
* own ſafety, are inſeparable from the ſecurity of 
your government, we will ſupport your royal 
authority in ſuppreſſing and ſubduing all ſeditious 
* and riotous attempts, that threaten the very being 


That of our happy conſtitution, and the utter ſubverſion 
plics of thoſe liberties, which have been made the ſpe- 
and « cjous pretence for committing thoſe outrageous diſ- 
ſhall orders. ; 
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A S Majeſty returns this bouſe his thanks for their 

moſt dutiful and loyal addreſs; and fhall always 
eſteem their zeal and aſfection for his perſon and govern- 
ment, as the beſt and moſt acceptable return for his con- 
ſtant endeavours to render this nation happy and flouriſh. 
ing, both at home and abroad. 

His Majeſty relies upon the wiſdom of his Parlia- 
ment, to frame ſuch laws as ſhall be neceſſary lo 
ſtrengthen and ſupport the aui bority of his government, 
in preſerving the public tranquility, and ſecuring the 
rights and properties of his people; and his faithful 
Commons may depend upon him for a juſt and due exe- 
eution of them. 


| As theſe addreſſes were agreed to without any de- 
bate or diviſion, the firſt remarkable affair, that 
happened in either houſe, was on Thurſday the 10th 
of February, in the houſe of Lords, when that houſe, 
according to order, reſolved itſelf into a committee 
of the whole houſe, for taking his Majeſty's ſpeech 
into conſideration, upon which occaſion there was not 
properly any formed debate upon any one point, and 
therefore we ſhall give the heads of ſome of the moſt 
remarkable ſpeeches that were made. 


The Lord Delawar having taken the chair, the 


Lord Carteret ſtood up and ſpoke to the following 
effect, viz. 


My Lords, his Majeſty in his ſpeech delivered 
to us by his commiſſioners, molt juſtly took no- 

tice of the many riots and tumults that have lately 
happened in this kingdom; and as his Majeſty 
moſt wiſely thought it an affair of ſuch conſequence 
as to deſerve being mentioned by him to his Par- 
liament, I expected that this houſe would have 
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immediately reſolved upon taking that part of his 
« Majeſty's ſpeech into conſideration z but as a mo- 
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« tion for that purpoſe would have come more pro- 


0 
c 


perly from ſome other Lords, I delayed for ſome 
days in king notice of it, or making any motion for 


our taking that affair into our conſideration. This, 
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my Lords, was my reaſon for allowing ſome of 
the firſt days of the ſeſſion to paſs over, without 
taking the leaſt notice of what his Majeſty had 
ſo wiſely and ſo neceſſarily mentioned in his 
ſpeech 3 but upon finding no ſtep made towards 
it by any other Lord, as I thought it an affair 
which ought not to be delayed, I took the li- 
berty to move your Lordſhips for the committee 
you are now in; and as I moved for your going 
into this committee, I think it incumbent upon 
me now to explain what I meant or intended by 
my motion. 

© Tho? none of the riots or tumults that have late- 
ly happened in this kingdom, ſeem to have been 
aimed directly againſt the government, yet, my 
Lords, it muſt be granted, that no ſuch thing can 
happen in any country, in which the government 
is not ſome way concerned; for as the peace and 
quiet of the people are diſturbed by ſuch tumul- 
tuous aſſemblies, and as it is the buſineſs of every 
government to preſerve the peace and quiet of the 
people, therefore wherever any ſuch thing happens, 
the government ought to look upon itſelf as deep- 
ly concerned; and if we conſider what mighty 
conſequences have ariſen from very ſmall begin- 
nings, if we conſider how often governments have 
been overturned by tumults which at firſt ſeemed 
inſignificant, which ſeemed no way intended for 
any ſuch end, we mult conclude, that not only 
our government, but our preſent eſtabliſhmenr, 
and even our happy conſtitution, are concerned in 


the riots which have lately happened in ſeveral 


parts of this kingdom. For this reaſon, it is the 
duty of this houſe, as being the King's chief coun- 
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cil, not to let ſuch riots and tumults paſs over un- 
obferved, but to inquire narrowly into them, in 
order to diſcover their true cauſes, and to provide 
an effectual and a legal remedy. I ſay, my Lords, 
a legal remedy 3 for if the law ſhould loſe its 
force, if it ſhould become neceſſary upon all 
occaſions to make uſe of a military force for 
preſerving the peace of the kingdom, our con- 
ſtitution would be at an end, we could not 
then be ſaid to be under a civil but a military go- 
vernment. 

Of all the late tumults, the firſt I ſhall take no- 
tice of are thoſe which have happened in the Weſt 
on account of the turnpikes. Why turnpikes 
ſhould occaſion diſturbances in that part of the coun- 
try more than in any other, is what I ſhall not at 
preſent pretend to account for ; but theſe diſtur- 
bances were ſuch, it ſeems, that for quelling them 
it became neceſſary to employ a military force, 


which I am very much ſurprized at, conſidering 


the ſevere law your Lordſhips paſſed ſome time 
ſince againſt thoſe who ſhould be concerned in 
any ſuch. To me it is amazing to ſee that the civil 
power, armed with ſuch a ſevere law, ſhould not 
be able to prevent, as well as to quell any ſuch 
tumult, without the aſſiſtance of the gentlemen of 
our army; and therefore I am apt to ſuſpect thoſe 
tumults proceeded, not from any. want of power 
in the civil magiſtrate, but from ſome other 
cauſe, perhaps from ſome real injuſtice or opprel- 
ſion brought upon poor people by means of thoſe 
turnpikes. The people ſeldom or ever aſſemble in 


any riotous or tumultuous manner unleſs when they 


are oppreſſed, or atleaſt imagine they are oppreſſed. 
If the people ſhould be miſtaken, and imagine 
they are oppreſſed when they are not, it is the 
duty of the next magiſtrate ro endeavour firſt to 
correct their miſtake by fair means and juſt rea- 
ſoning. In common humanity he is obliged * 

take 
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take this method, before he has recourſe to ſuch 
methods as may bring death and deſtruction upon 
« a great number of his fellow countrymen, and this 
method will generally prevail where they have met 
« with any real oppreſſion: But when this happens 
to be the caſe, it cannot be expected they will 


give ear to their oppreſſor, nor can the ſevereſt 


laws, nor the molt rigorous execution of thoſe 
laws, always prevent the people's becoming tu- 
© multuous 3 you may ſhoot them, you may hang 
them, but, till the oppreſſion is removed or alle- 
« viated, they will never be quiet, till the greateſt 
« part of them are deflroyed. This is the chief rea- 
« ſon and the chief end of all parliamentary inqui- 
« ries, and this ought to be our chief view in the in- 
* quiry we are now going upon, If we find any 
© injuſtice has been done, if we find any of thoſe 
tumults have proceeded from oppreſſion, the only 
© way to prevent ſuch tumults in time to come, will 
be to remove that oppreſſion, and to puniſh ſe- 
© verely every one of thoſe who have been guilty of 
© it, This is the only human method of prevent- 
© ing riots or tumults; for I hope none of your 
« Lordſhips are of opinion, that any more ſevere or 
any larger powers ought to be granted by law: 
« You have already, by a late law, made it death 
* without benefit of clergy, to be concerned in rio- 
* touſly breaking down any turnpike : You can- 
* not, by any maxims of government hitherto 
* purſued in this kingdom, inflict any ſeverer pu- 
niſhment; and I hope you will not, under pre- 
* tence, that the civil magiſtrate 1s not able to exe- 


cute this law, agree to the erecting a barrack at 


* every turnpike, in order that the civil magiſtrate 
* may have it in his power to ſhoot every man who 
* preſumes to make his eſcape from that puniſhment 
* which is provided for him by law. 
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© As for thoſe tumults which happened in Si 
6 tlefields, and that neighbourhood, the government 
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was, I think, my Lords, as little concerned in 
them, as ever it can be in any ſuch. They pro- 
ceeded intirely from an accidental quarrel that 


had happened between the Engliſh and Iriſh la- 


bourers; and they might have been quelled, and 
the ringleaders puniſhed, even tho' we had not 
had a regiment of regular troops in the kingdom, 
Then with reſpect to that moſt ridiculous affair 
that happened in Meſtminſter- hall, it was, it is true, 
a moſt daring inſult both upon the government 
and the courts of juſtice ; but I do not think it 
can be called either a riot or a tumult. There 
was, I believe, but one perſon actually concerned 
in it, and but very few privy to it; and as it an- 
ſwered no end, nor could proceed from any ſud- 
den paſſion or reſentment, I muſt think none but 
mad men could have any hand in it. If we conſi- 
der the place where, and the perſon before whom 
this ridiculous inſult was committed, we muſt con- 
clude that no man in his right ſenſes would have 
been guilty of it, or would have ſo much as 
thought of any ſuch impudent and fooliſh contri- 
vance; for the noble Lord who preſided in that 
court, has, I am ſure, gained the affection and 
eſteem of every man of ſenſe in the kingdom. He 
is a magiſtrate of great power; but, my Lords, 
great as it is, his authority is equal to his power ; 
for power and authority we muſt always look on as 
two things of a very different nature : Power, the 
legiſlature may give, but authority it can give no 


.man. Authority may be acquired by wiſdom, by 


prudence, by good conduct, and a virtuous beha- 
viour, but it can be granted by no King, by no 
Potentate upon earth. A man's power depends 
upon the poſt or the ſtation he is in, but his au- 
thority can depend upon nothing but the charac- 
ter he acquires among mankind; and the more 


power 
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« power a fool or a knave is veſted with, the more 
he will be deſpiſed, the more generally will he be 
« loaded with hatred and reproach. 

« Theriots and tumults which proceed from ſmug- 
« oling are, my Lords, of an old ſtanding, and of a 
very different nature; but they are of late become 
« ſo frequent, and the ſmugglers are become ſo nu- 
© merous and ſo audacious, that they deſerve our 
© cloſeſt attention. I am afraid ſome extraordinary 
methods muſt be made uſe of for ſuppreſſing them; 
© but the only way of contriving an effectual me- 
* thod for that purpoſe will be, to inquire into their 
« cauſes, and to take ſuch meaſures as may be pro- 
per for removing thoſe cauſes ; for in the body po- 
* litical, as in the body natural, while the cauſe re- 
mains, it is impoſſible to remove the diſtemper. 
« Severe laws againſt ſmuggling, and the moſt rigo- 
rous, the moſt arbitrary execution of thoſe laws, 
* we know by the example of a neighbouring king- 
* dom, will never prevail : By ſuch methods we may 
* irritate, we may deſtroy the ſubject, and at laſt 
perhaps bring on a diſtemper of a much more 
dangerous nature; and I am afraid the law paſſed 
* laſt year for preventing ſmuggling, will be found 
to be a remedy of ſuch a nature, If that law had 
© been paſſed in that form and ſhape, in which it was 
* once put by this houſe, it would not, in my opinion, 
have been ſo extraordinary, nor ſo dangerous; and, 
© I believe it would have been much more effectual. 
* We were told by the beſt lawyers in England, that 
by that law, as it was firſt brought in, and after- 
* wards paſſed, no judge in England could know 
© how to direct a jury; and after they had told us 
* ſo, I muſt think it was a little odd to turn it out 
of that ſhape we had put it into by their advice, 
and paſs it in that very ſhape, in which they told 
© us it could have no effect. 

VU pon this occaſion, I muſt obſerve, my Lords, 
that even that wicked, that atrocious riot and ** 

| « der 


18 5 


136 


c 
c 
4 
c 
« 
C 
= 
c 
* 
4 
C 
c 
4 
0 
4 
c 
o 
c 
6 
c 
6 
a 
c 
c 
6 
6 
4 
4 
Cc 
* 
Cc 
c 
4 
6 
6 
c 
C 
0 


PARLIAMENTARY A. 173). 


der committed at Edinburgh, proceeded originally 
from ſmuggling; for it was the execution of a 
ſmuggler, that occaſioned all that diſorder and 
wickedneſs which afterwards enſued. That tumult 
and the murder they committed, was, indeed, one 
of the moſt extraordinary, that ever happened in 
any country, and it was, I think, one of the great- 
eſt indignities, that ever was put upon an eſtabliſh- 
ed government. For this reaſon, it highly deſerves 
our attention, and we ought to look upon it as the 
more dangerous, and the more to be taken notice 
of, becauſe it was carried on with a ſort of decency 
and order; for as Germanicus obſerved of a mu- 
tiny among the Roman ſoldiers, it was the more 
to be dreaded, becauſe it ſeemed to be attended 
with no diſorder or confuſion, I am ſorry to hear 
the government has not yet been able to diſcover, 
or at leaſt to apprehend, any of the perſons guilty 
of that barbarous murder; for where ſuch perſons 
were concerned, many of their names may ſurely 
be diſcovered, and that if they are fled from juſtice, 
fly where they will, they ought to be brought back 
and puniſhed: By our own power, we may bring 
them back from our plantations, and by our in- 
tereſt, we may. be able to bring them back from 
any foreign country; for no ſtate in Europe will 
protect ſuch cruel murderers: A foreign ſtate may 
perhaps, for political reaſons, give ſhelter to the 
rebels of a neighbouring country, but I cannot 
think any ſtate will refuſe to give up ſuch crimi- 
nals, when a proper application is made to them 
for that purpoſe. The names of the murderers 
muſt be all known in the city of Edinburgh, at 
leaſt the names of ſuch as have abſconded or fled 
on that account, and if the citizens refuſe to give 
an account of their names, there may be methods 
found for compelling them: They may be threat- 
ned with removing the courts of juſtice, as was 


done in the late Queen's time, when the tumult 


happened 
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happened there, which occaſioned the execution of 
captain Green. Upon that occaſion her Majeſty, 
« by the advice of her council here, wrote a letter to 
the privy council of Scotland, ordering them to 
« fignify to the magiſtrates of Edinburgh, that, in caſe 
« any ſuch tumult ever happen again, the courts 
© of juſtice ſhould all be removed from that city; 
from whence I muſt conclude, that the King has a 
« power to remove them; for if our King had no 
ſuch power, I am ſure no ſuch thing would have 
© been threatned by ſo wiſe an adminiſtration, as 
« we had then the happineſs to have at the head of 
our affairs, 

But, my Lords, if the citizens of Edinburgh 
«© ſhould obſtinately protect or conceal thoſe mur- 
« derers, they are caſes in which a city may forfeit 
© her charter, and become as it were in miſericordia 
© rezis, with reſpect to her whole liberties and fran- 
« chiſes. The city of Cambridge was declared by 
Parliament in the reign of Richard II. to have for- 
« feited all her liberties, on account of an inſult com- 
« mitted by the citizens upon the univerſity ; in con- 
© ſequence of which, many of their privileges were 
taken from them, and granted to the univerſity : 
From hence we may ſee, that a city may forfeit 
© her privileges, and I do not know but the city of 
* Edinburgh has already done ſo; for if it ſhould ap- 
© pear, that the citizens had been generally concern- 
ed in that riot and murder, if they ſhould protect 
* or conceal the murderers, or if the magiſtrates of 
that city had, either thro? fear or deſign, connived 
| © at the murder, they might be juſtly deemed to 
© have forfeited their charter; and in ſuch a caſe, I 
* do not know but it may be thought proper to di- 
* veſt them of ſome of their privileges, by way of 
* puniſhment, and as an example for other cities in 
* time to come. 


For 
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For this reaſon, I think, my Lords, we ought 
to make a paticular inquiry into that affair, and 
into the conduct of the magiſtrates upon that oc. 
caſion; and this inquiry is the more neceſſary, 
becauſe it does not ſeem, that any full diſcovery 
has yet been made of the authors of that rict, 
© This 1 hope may be obtained by virtue of the 
© power and authority of Parliament; and when we 
< have diſcovered the authors, we may take ſuch 
© meaſuresas ſhall be thought moſt proper for bring. 
© ing them to condign puniſhment. As this tumult 
© at Edinburgh was of the moſt heinous nature, and 
© as a very high indignity was by thoſe rioters put 
upon the crown itſelf, we ought in my opinion, 
* to begin with it; but let us begin where we will, 
© it is incumbent upon us to make ſome inquiry into 
© that and the other riots which have lately happen- 
© ed; for after his Majeſty has in his ſpeech ex- 
© prelly mentioned and complained of thoſe riots 
© and tumults, it would look very odd in this houſe 
© to take no notice of them, nor make any attempt 
for puniſhing the authors of thoſe that are paſſed, 
as well as endeavouring to prevent any ſuch for 
the future. Such a negle& would ſhow a very 
« great diſreſpect and a diſregard for the honour and 
< intereſt of our Sovereign, which I am ſure every 
© one of your Lordſhips will endeavour to avoid, 
© as much as I can, I ſhall not at preſent take upon 
me to make you any motion, becauſe I think it 
© will come better from thoſe who have the honour 
to be employed in the adminiſtration ; and I hope 
< ſome of them will ſtand up and move for ſome 
« ſort of iniquity into that affair, or make ſome mo- 
« tion tending to that purpoſe. 

For my own part, my Lords, in taking notice 
© of the affair in the manner I have already done, I 
have done my duty as a Lord of this houſe ; and 
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if nothing farther ſhould be done, I ſhall from what 


I have faid, have at leaſt this advantage, that if 
« ſhould 
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« ſhould find myſelf obliged to oppoſe any methods 
« that may hereafter be propoſed, for preventing 
« ſuch riots in time to come, which may very pro- 


« bably be the caſe, I hope it will not be thrown in 
; « my teeth, that I am a favourer and anencourager 
G of ſuch riots; for, from what I have now ſaid, the 
g « contrary will appear: It will appear, I believe, 
g « that I am as great an enemy to riots as any man: 
1 ] am ſorry to ſee them ſo frequent as they are; but \ 
5 « I ſhall never be for ſacrificing the liberties of the 
l « people, in order to prevent their engaging in any 
« riotous proceedings; becauſe I am ſure it may be 
. done by a much more gentle and leſs expenſive 
« method. A wiſe and a prudent conduct, and a 


« conſtant purſuit of upright and juſt meaſures, will 


0 « eſtabliſh the authority as well as the power of the 
: government; and where authority is joined with 
g power, the people will never be tumultuous ; 
$ « but I muſt obſerve, and I do it without a deſign 
© « of offending any perſon, that ever ſince I came 
5 « into the world, I never ſaw an adminiſtration that 
l had, in my opinion, ſo much power or ſo little au- 
a « thority. I hope ſome methods will be taken for 
J « eſtabliſhing among the people in general that reſ- 
d « pect and eſteem, which they ought to have for 
7 their governors, and with every adminiſtration 
. ought to endeavour, as much as poſſible, to acquire: 
8 hope proper methods will be taken for reſtoring 
$ « to the laws of this kingdom their ancient autho- 
of « rity; for if that is not done, if the Lord Chief 
2 « Juſtice's warrant is not of itſelf of ſo much autho- 
* « rity, as that it might be executed by his tipſtaff in 
4 any county of England, without any other aſſiſtance 

« than what is provided by the law, it cannot be 
7 « fajd that we are governed by law, or by the civil 
4 © magiſtrate : If regular troops ſhould once become 
« neceſſary for executing the laws upon every occa- 


« ſion, it could not then be ſaid, that we were go- 
Id « verned by the civil power, but by the military 
« tword, 
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© fword, which is a ſort of government I am ſure 
none of your Lordſhips would deſire ever to ſee 
< eſtabliſhed in this kingdom.” 


The Duke of Newcaſtle ſpoke next, and after him 
the Lord Hardwick in ſubſtance as follows, viz, 


My Lords, I agree with the noble Lord, that 

© it is both proper and neceſſary for this houſe to 
take ſome notice of the many riots and tumults 
that have lately happened in this kingdom. In 
duty to our country, we are obliged to inquire into 
their original cauſes, and to contrive, if poſſible, 
« ſome effectual means for preventing the like in 
time to come; and as his Majeſty has been ſo good 
as to mention them in his ſpeech to his Parliament, 
« we are from thence bound in duty to our Sove- 
© reign, to take notice of what has been ſo ſtrong]y 
© recommended by him; therefore I make no doubt 
but a motion would have been made for that pur- 
'« poſe by ſome of thoſe concerned in the adminiſtra- 
tion, if they had not been prevented by the noble 
Lord who ſpoke firſt; and as his Lordſhip was 
© pleaſed to move for our going into this committee 
© ſo very early in the ſeſſion, I am ſure he cannot 
complain, that the affair was either neglected or 
too long poſtponed, by thoſe whoſe proper buſi- 
neſs it was to take notice of it. That fome ſort 
of inquiry ought to be made into thoſe riots, I 
therefore preſume to be the opinion of every Lord 
in this houſe ; but as they have been of late not 
only very frequent, but ſo general, that they have 
in ſome manner ſpread over the whole kingdom, 
I muſt think the inquiry ought to be as general as 
the grievance complained of is general; for ſurely 
whatever remedy may be propoſed, whatever me- 
© thod may be contrived, for preventing ſuch riots 
in time to come, that remedy, or that method 
* muſt be general, and therefore the inquiry ought 
0 


„„ 


4 


s wW . inks ew ww Yo ww GW tw F* 


A. 1737. DEBATES. 


. f ̃ ¾. s ⅛ 8M. ̃]7§ciCß¾⅛idndnsd es , 


ee ],, 


o 
C 
c 
c 


to be general, A particular inquiry into the 
cauſes of any one riot, can never point out to us 
the cauſes of any other, nor can it communicate 
to us any knowledge or information, which can be 
of uſe to us in contriving a general regulation, 
Beſides, a particular inquiry into every one of the 
riots that has lately happened, would take up fo 
much time, that it would be impoſſible for this houſe 
to go through it in one ſeſſion, were the ſeſſion to 
continue from one end of the year to the other ; 
and as none but perſons of the loweſt rank had 
been concerned in any one riot that has happened, 
it is below the dignity of Parliament, to inquire 
particularly into them. For theſe reaſons, I think 
a general inquiry is the moſt proper, and indeed 
the only one we can go through with; and if the 
noble Lord will be pleaſed ro move for any ſuch 
inquiry, as I ſeconded his motion for our going 
into this Committee, I ſhall likewiſe very readily 
ſecond his motion for that inquiry. 

As for the real cauſes of the ſeveral tumults that 
have happened, they will beſt appear when we come 
to examine into them; but, my Lords, I am al- 
ready very apt to believe that all the tumults that 
have lately happened, proceed from one and the 
ſame cauſe; I believe they proceed from a want 
of power in the civil magiſtrate to prevent or pu- 
niſh, and a too great liberty in others to miſlead 
the people, and to ſtir them up to riot and diſorder, 
The people, it is true, ſeldom grow mutinous, but 
when they are, or think they are oppreſſed ; but 
as the people are always jealous of thoſe in power, 


© and mighty apt to believe every piece of ſcandal 
« or reproach that is thrown upon them, it is very 


* 
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eaſy for thoſe who are prompted by their malice 

or revenge, to make the people believe they are 

oppreſſed, when there is not the leaſt ground for 

any ſuch inſinuation; and while the civil magiſ- 

trate has not a ſufficient power to put a = 
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© ſuch inſinuations, or to puniſh the fomenters of 
« ſedition, it may be impoſſible to prevent riots, eſ- 
« pecially, if the people ſhould imagine, or be made 
to believe, that he had not a power to puniſh them 
for any ſuch riot. This I take to be the princi- 
« pal cauſe of all our late tumults, this I believe will 
« plainly appear upon a general inquiry, and when 
< 1t does appear, it will be eaſy for the legiſlature to 
_ « ſupply that defect in the power of the civil ma- 
< giſtrare, and to reſtrain that liberty, which the 
« ſowers of ſedition have lately made ſo great and 
< ſo wicked a uſe of, 

Whatever general pretences of oppreſſion have 
been made by thoſe who have private ends to 
« ſerve by doing ſo, I have never yet heard of any 
particular man, who could with juſtice complain 
of his being oppreſſed 3 nor can it be ſo much as 
« alledged, I believe, that any particular _ 
gave occaſion to any one of the riots that have 
happened. Thoſe tumults in the Veſt, were oc- 
caſioned by the ſetting up of turnpikes, at places 
< where all the gentlemen in the country, where the 
.< legiſlature itſelf, thought they were neceſſary ; but 
no turnpike can be ſet up, nor any public regula- 
tion made, which will not be inconſiſtent with the 
private intereſt of ſome perſons, and if ſuch per- 
.s ſons think they may, they certainly will deſtroy 
that which is inconſiſtent with their private intereſt, 
+ ——- The riots in Spittlefields were ſo far from pro- 
« ceeding from oppreſſion in any magiſtrate, that 
they proceeded from Mat which often occaſions 
« oppreſſion, I mean th# unlawful and unjuſt com- 
bination of journeymen and labourers, to keep up 
or inhance their wages. The atrocious riot and 
cruel murder in the city of Edinburgh, proceeded 
from the crown's reprieving a man, upon a repre- 
ſentation ſigned by a great number of noblemen 
and gentlemen, that the man was unjuſtly con- 
demned, or at leaſt that the ſentence was too fri- 

1 | « gorous 3; 
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gorous; and this reprieve was only for a few 
weeks, that the crown might have time to inquire 
© narrowly into the caſe, and to pardon or puniſh, 
according as the circumſtances ſhould appear.— 
Then as to that affair in Weſtminſter-bali, I am 
« ſorry, my Lords, to hear it ſo ſlightly paſſed over; 
your Lordſhips may call it a riot, tumult, inſult, 
© or what you pleaſe; but it was certainly one of 
the moſt audacious affronts that was ever offered 
© to an eſtabliſhed government; and could not, I 
© am ſure, proceed from any oppreſſion, unleſs the 
acts of the whole legiſlative power of the king- 
dom are to be called oppreſſion. The other riots 
« ſeemed to point only at private men; but that 
riot or inſult, was levelled directly againſt the go- 
© yernment, nay, not only againſt the government, 


but againſt our preſent happy eſtabliſhment. I do 


not mean, my Lords, the powder or rockets then 
blown up; for I do not believe the perſons guilty, 
call them mad-men, or what you will, had a de- 
« ſign to blow up the hall, or to hurt any perſon 
that was in it; but I mean the ſcandalous and ſe- 
« ditious libels ſpread about in the hall by exploſion, 


© and afterwards diſperſed through every part of this 


© great city. Thoſe libels not only reflected in the 
* moſt ſcandalous manner upon ſeveral acts of 
Parliament, but by inſinuation denied his Majeſ- 
* ty*s right to the crown, and in ſome manner, aſ- 
* ſerted the right of the Pretender. What might 
have been the aim of the authors of this inſult, 
* or whether they had any aim, I ſhall not now in- 
* quire z but it is certain, if they had not been diſ- 
* covered, and as ſeverely puniſhed, as the lenity 
* of our laws, and the mercifulneſs of our preſent 
© government would admit of, their inſult would at 
© leaſt have anſwered this end, that it would have 
* given people a mean opinion of our govern- 
ment, and might have given riſe to ſeditious at- 


* tempts, of a much more dangerous nature. 
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I am ſurpriſed, my Lords, to hear it ſaid, that 
if the military force ſhould now and then, upon 


extraordinary occaſions, be called to the aſliſtance 


of the civil magiſtrate, we would, upon that ac. 
count, become ſubject to the military ſword, or 
that our government would, by fuch means, be. 
come a military government. I hope it will be 
allowed, our ſoldiers are the King's ſubjects, as 
well as other men; and it is well known that moſt 
of our magiſtrates, eſpecially thoſe concerned in 
the execution of the law, have a power to cal] any 
of the King's ſubjects they can ſee, to their aſſiſt. 
ance, for preferving the peace, or for enabling 
them to execute any of the King's writs ; and in 


- cafe of any ſuch call, we likewiſe know, that eve- 


ry one of the King's ſubjects, ſo called, is obliged 
to obey ; if they do nor, they are guilty of a miſ- 
demeanor, for which they may be indicted, and 


© for which they may, by exprets ſtatute, be fined 


6 
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and impriſoned: Why then may not a civil ma- 
giſtrate call the ſoldiers to his aſſiſtance as well as 
other men? For my part, I can ſee no difference 
it can make, with reſpect to our form of govern- 
ment, and I am fure, with reſpect to the end or 
intention of calling any man to his aſſiſtance, it 
will be much better anſwered, and with more ſafe- 
ty to the fubject in general, by his calling the 
King's ſoldiers to his aſſiſtance, than by calling 
any other of the King's ſubjects. Therefore, 
while the King's troops act under the directions 


of the civil magiſtrate, and as his aſſiſtants only, 


we fhall be as much under a civil government as 
if we had no ſuch troops; the only difference 1s, 
that with the few troops we have, the laws may 
be put in execution, and ſmugglers, thieves, 
highwaymen, and ſuch like rogues, apprehended 
and brought to condign puniſhment, without 


riſquing the lives of his Majeſty's induſtrious ſub- 
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« jets, or calling them away from their uſual em- 
« ployments, 


From what I have ſaid, my Lords, I think it 


will appear, that we ought not only to have regu- 


* 
* 


lar troops, but that they ought to be employed by, 
and at the command of the civil magiſtrate; and 
experience has ſhewn us, that they often become 
neceſſary for preſerving the peace of the kingdom, 
and the lives of innocent ſubjects. In thoſe ty- 
mults which happened in the Ve about turnpikes, 
it became neceſſary to employ a military force, in 
order to preſerve the life of a magiſtrate who was 
threatened by the mob, for no other reaſon, but 
becauſe he had been diligent in putting the laws 
in execution. In another corner of the ſame coun- 
ty, a fellow took it into his head to keep poſſeſ- 
ſion of another man's eſtate by violence, and i 

ſpite of the laws of the kingdom; for this Wend 


he provided himſelf with ſeveral confederates, as 


wicked and as fooliſh as himſelf, and with proper 
arms for oppoſing all the power he thought could 
be ſent againſt him: The ſheriff of the county, 
aſſiſted by the county, went to execute the King's 
writ againſt him; but, inſtead of ſubmitting, he 
fired upon them, killed ſome of the ſherift's aſ- 
ſiſtants, and obliged them to retire. Was it nat 
then proper, was it not neceſſary to call.the King's 
troops to the aſſiſtance of the ſheriff ?. They were 
called, and, without the ſpilling of any more in- 
nocent blood, the laws were put in execution, the 
owner got poſſeſſion of his eſtate, and the crimi- 
nal who dared to oppoſe the law was hanged. 
Even but laſt ſummer, it was highly probable that 


great tumults would have been raiſed againſt the 
* law, for preventing the retail of ſpirituous 11quors,z 
for great threatenings had been made, and ſome 
had publickly declared they would not give obe- 


* dience to it; but by the prudent meaſures that 
were taken, and by ſhewing that the King's troops 
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would be employed againſt thoſe who ſhould dare 
to oppoſe the law, all thoſe threats ended in a 
few tricks to evade the law, which I hope will be 
ſoon got the better of, by the care and diligence of 
the commiſſioners of exciſe. Theſe few exam- 
ples ſhew, that a military force becomes ſometimes 
abſolutely neceflary for putting the laws in execu- 
tion; and if it were not for the few regular troops 
we have, riots would be more frequent than they 
are, and much more dangerous; as will, I believe, 
appear by a general inquiry into the riots that have 
lately happened; therefore I ſhall heartily agree 


in any motion tending to the bringing on of ſuch 
an inquiry,” 


The Lord Bathurſt ſpoke next to the following 


effect, viz. 
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My Lords, it muſt be confeſſed, that riots and 


tumults have of late been not only very frequent, 


but very general in this kingdom, and therefore it 
may be, I think, juſtly concluded that there is 
ſome general cauſe, ſome general error, which 
makes our people ſo generally uneaſy ; but I am 
very far from thinking, that genera} caufe pro- 
ceeds from any want of power in the civil magi- 
ſtrate, or from too great a liberty in the peopie. 
There is no country in the world where there are 
ſeverer laws againſt riots, or where there are great- 
er powers given to the civil magiſtrate for pre- 
venting or quelling them. The civil magiſtrate 
has now greater powers, and our laws againſt riots 
are more ſevere than ever were known to our an- 
ceſtors; and therefore I am apt to ſuſpect, that 
moſt of our late riots have proceeded from that ge- 
neral cauſe from which almoſt all tumults proceed, 
I mean, from the unjuſt and oppreſſive conduct, 
or from the ſupine negligence and indolence of 


.* thoſe who are intruſted with the execution of our 
© laws. When 
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When the people are made uneaſy by the op- 
preſſions of thoſe intruſted with power, or when 
wicked and evil diſpoſed perſons are allowed to be- 
come ſeditious or licentious by the neglect of the 
civil magiſtrate, the Parliament ought to interpoſe, 
If it does not, tumults muſt of courſe enſue, and 
thoſe tumults may at laſt produce moſt extraordi- 
nary events. Let us examine our own hiſtory, 
and we ſhall find, moſt of thoſe tumults or riots 
we have any account of, proceeded from the op- 
preſſion of thoſe intruſted with power, and a ne- 
glect to remove that oppreſſion, or to puniſh the 
oppreſſors. The famous inſurrection under Mat 
Tyler, we are expreſly told by our hiſtorians, at 
firſt proceeded from a heavy tax then impoſed, 
the great powers granted for levying that tax, and 
the oppreſſive uſe made of thoſe powers by the 
tax-gatherers. But, as oppreſſion ſeldom appears 
in one ſhape only, as a general diſcontent always 
ariſes from ſeveral cauſes, ſo at that time the peo- 
ple had ſeveral reaſons for being diſſatisfied: They 
complained, that their foreign enemies were allow- 
ed to ravage and plunder them with impunity, 
and that their domeſtic enemies, the lawyers, ruin- 
ed them with vexatious ſuits and extorſive fees; 
and they were not only oppreſſed by the collectors 
of the public revenue, but likewiſe by the nobili- 
ty, and Lords of manors, who, by the great pow. 
ers and privileges they enjoyed, kept the people 
in a ſort of ſlavery. This laſt fort of oppreſſion, 
indeed, we now ſeem to be in no danger of; for 
our nobility ſeem to have very little power left in 
their hands; but with reſpect to the other grievan- 
ces, we do not know but the people may now have 
reaſon to complain of ſomething like them, and if 
they have, thoſe cauſes of complaint ought to be 
inquired into by Parliament, and removed as ſoon 
as poſſible. 
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VU pon ſuch occaſions, my Lords, it is not ſuf. 
ficient to quell the riot, it is not ſufficient to pu- 
niſh the rioters, or to make ſevere laws for pu- 
niſhing of all ſuch for the future; the government, 
by good luck, got the better of that inſurrection 
under Vat Tyler, and of all the other tumults that 
happened about that time, and great care was ta- 
ken to puniſh the rioters with the utmoſt ſeverity ; 
but no proper care was taken to remove the cauſes 
of thoſe riots, or to puniſh the oppreſſors of the 
people. What was the conſequence? The diſcon- 
tents of the people continued, and though, by the 
ſeverity that had been uſed, ' they were for ſome 
time frightened from being guilty of any new riot 
or tumult, yet at laſt they gathered into a regular 
army, and, under the conduct of the Duke of 
Glouceſter, defeated the King's forces, baniſhed, 
beheaded, or hanged all his favourites, and among 
the reſt Sir Robert Treſilian (who had been one of 
the moſt rigorous 1n proſecuting and puniſhing the 
rioters, and who, *tis ſaid, never wanted reaſons 
to countenance whatever he found was agreeable to 
the King) was accuſed of high treaſon, impeached 
and condemned by the Parliament, and ſoon after 
hanged at urn. This appeaſed the minds of the 
people for ſome time, but as that unfortunate King 
ſoon returned to his former courſes, and diſre- 
garded the complaints of the people, riots and tu- 
mults continued during his whole reign, and at 


laſt paved the way for Henry IVth's aſcending the 


throne. | 


Now, my Lords, as riots and tumults general- 
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ly proceed from oppreſſion, or from neglect in the 
civil magiſtrate, and as both the oppreſſion and 
the neglect of the civil magiſtrate may appear in 
various ſhapes, and may be very different in one 
caſe from what it is in another, when ſeveral riots 
have happened, at different times, and in different 


+ parts of the country, it is impoſſible to diſcover 
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« the true cauſe of any one of them by a general in- 
« quiry, nor will a particular inquiry into the cauſe 
« of one diſcover the true cauſe of another. I ſhall 
« not at preſent tax the magiſtrates at Edinburgh, or 
« thoſe in the Myſt, or in any other part of the king- 
« dom, either with oppreſſion or negle& ; but if 
any of them have been guilty of either, can that 
« oppreſſion or neglect be diſcovered by a general 
inquiry? Or will an inquiry into the riot ar Edin- 
« burgh, and the conduct of the magiſtrates there, 
« diſcover to us, whether any of the magiſtrates in 
« the Weſt of England, or in any other part of the 
kingdom, have been guilty of oppreſſion or ne- 
« olec&t ? The thing appears, at firſt fight, impoſ- 
« ſible, and therefore there is no way of anſwering 
the intention of his Majeſty's ſpeech, or indeed 
our own duty as members of this houſe, but by a 
« particular inquiry into every one of the riots that 
have happened, or at leaſt into ſome of the moſt 
« conſiderable of them; coſt what it will, take up 
« what time it will, it muſt be gone about, and the 
© ſooner we begin, the greater regard we ſhew both 
© to our King and our country. I cannot really 
« comprehend what is meant by a general inquiry: 
In my opinion, it can mean nothing but an in- 
quiry in our laws relating to riots, and the ſow- 
« ers of ſedition ; for if you proceed to inquire into 
the particular circumſtances and facts of all, or 
© any one riot that has happened, your inquiry 
* muſt become particular; and if you do not 
© inquire into circumſtances and facts, if you in- 
« quire only into our laws, you cannot diſcover 
* the original cauſe of any one riot that has hap- 
« pened, 

If your Lordſhips have a mind to go upon an 
inquiry into our laws relating to riots, and the 
* ſowers of ſedition, I ſhall be far from being againſt 
any motion for that purpoſe ; becauſe it will from 
<* thence appear, that _ laws againſt riots are al- 
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ready as ſevere as they can be made, in a country 


s where no racks or tortures can be admitted; and 
it will likewiſe appear, that our laws againſt thoſe 
s who ſtir the people up to ſedition, are as ſevere 
as they can, or ought to be made in a free coun- 


try. The general method of ſtirring the people 


up to ſedition, is by ſpreading falſe and ſeditious 
c libels or reports againſt their magiſtrates, and e- 
very one knows how eaſy it is to proſecute the 


authors of ſuch, and how ſeverely they are puniſh- 
ed by the laws of this kingdom, Indeed the me- 
thod of trial, which is by a jury, and the principal 
part of the punifhment, which is by pillory, make 
it neceſſary for our magiſtrates of all degrees, to 


court the eſteem and affections of the people; for 


in caſe of any general diſcontent againſt any one 
magiſtrate, a jury will but ſeldom bring in a ver- 


dict in his favour, and when he does recover a 
+ verdi&, the principal part of the puniſhment is 


evaded, by the favour of the mob or populace. I 


hope, my Lords, we haye no ſuch magiſtrates at 


preſent ; at leaſt if we have, I am ſure their con- 
du&t ought to be inquired into; and if we have no 


s ſuch magiſtratgs, we cannot ſuppoſe that any of 
coup late rigts were occaſioned by the ſpreading of 


falſe and ſeditious libels or reports ; becauſe if they 


+ had, the authors of ſuch libels or reports would 
certainly have been proſecuted, and would as cer- 
« tainly have met with condign puniſhment, by the 
« laws as they now ſtand 3 unleſs we ſuppoſe that 


ſome of our magiſtrates have been deficient in their 


duty, which is a crime that ought to be puniſhed, 
or at leaſt cenſured, but it is a crime that can be diſ- 


covered only by a particular inquiry into the cir- 


? cumſtanges of each riot; it can never be diſcovered 


by any general inquiry. | 

We haye not, it is true, my Lords, yet heard 

that a, man of any figure was concerned in any of 

the riots that have happened; I hope no ſuch thing 
th | BH * *  $ 6 4 "+ will 
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« will ever appear; but in ſuch caſes we are not to 
regard the rank or the quality of the perſons con- 
« cerned. A tumult of the very loweſt rank of peo- 
ple may, if neglected, become very conſiderable, 
« and generally produces the molt fatal and the moſt 
« cruel conſequences. The tumult under Mat Tyler, 
$ conſiſted of perſons of the loweſt rank only, and 
« was at firſt inconſiderable, yet in a few days he got 
© himſelf at the head of near 100,000 men, ſeized 
« upon, and ranſacked the city of London, obliged 
the Tower to ſurrender, tho? it was then garriſon- 
ed with 1200 men, burnt many palaces and fine 
« houſes, put to death many noblemen and gen- 
* tlemen, and would probably have put the King 
« himſelf to death, and intirely overturn our go- 
« vernment, if a very remarkable ſort of providence 
had not intervened. Do not we know that many 
governments have been overturned, even the go- 
« verment of the great Turxiſb Empire was but 
lately overturned by a tumult, in which none but 
the very loweſt ſort of people were at firſt concern- 
* ed, The chief end of a Parliamentary inquiry is 
not to diſcover, or to puniſh the perſons concern- 


ed in any tumult ; it is the conduct of the magi- 


* ſtrates where ſuch tumults have happened, that we 
are principally to inquire into; and if upon ſuch 
inquiry it ſhould appear, that the tumult was oc- 
caſioned by any oppreſſive or imprudent behaviour, 
or by any neglect or cowardice in them, we ought 
* to remove, to cenſure, or to puniſh ſuch magi- 
$ ſtrates, according to the heinouſneſs of their crime. 
Such an inquiry, and ſuch an iſſue of an inquiry, 
vill fatisfy the people, it will remove the cauſe of 
* tumults, and conſequently will prevent them for 
the future; whereas, if we employ ourſelves ſole- 
* ly in diſcovering and puniſhing the rioters, we do 
not remove but increaſe the cauſe of tumults; we 
* ſhall render the people more diſcontented than they 


were; the ſeverity of the puniſhment may ſear — 
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the wound for a time, but, my Lords, it will not 
be healed, it will feſter, and endanger the total 
diſſolution of the political body. 

My Lords, whatever the opinion of other 


Lords may be, I ſhall always be of opinion, that 
© there is a very great difference between a magi. 
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ſtrate's being affiſted in the execution of his office 
by the poſſe of the county, and his being aſſiſted 
by a body of regular Troops. In the firſt caſe, 
the magiſtrate is aſſiſted by the people only, and 
the people, notwithſtanding the obligation they are 
by law under to anſwer his call, will never aſſiſt 
him in oppreſling the people. If they refuſe, they 
know they muſt be tried by their country, and 
they know their country will never condemn 
them for refuſing to aſſiſt in oppreſſing their 


country. But with reſpect to our army, as it is 


now regulated by the Mutiny bill, the caſe is 
quite different, they are now really a body 
quite diſtinct from the people; when they are 
called to the aſſiſtance of the civil magiltrate, 
they are not called as the King's ſubjects, bur as 
the King's ſoldiers, and as they are quite diſtin& 


from the people, they may very probably aſſiſt in 


opprefling the people: Nay, my Lords, they muſt 
aſliſt ; if they refuſe, if they diſobey their orders, 
they are not to be tried by their country, they are 


to be tried b J the martial law, and their punith- 


ment, inſtead of fine and impriſonment, is imme- 
diate death; they may that inſtant be tried and 
condemned by a court-martial, and ſhot to death 
upon the very ſpot where they dare to diſobey 
their orders; for this reaſon they always will be, 
and always have been aſſiſting in deſtroying the li- 
berties, and oppreſſing the people of every coun- 
try, where their ſuperiors have thought fit to em- 
ploy them for ſuch wicked purpoſes. 

From hence your Lordſhips muſt ſee the diffe- 


rence between a civil magiſtrate's being aſſiſted by 


« the 
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« the poſſe of the county, and his having a body of 
regular troops always at command. In the firſt caſe, 
« he mult in all his meaſures purſue juſtice and equity, 
« he muſt even ſtudy the humours and inclinations, 
and court the affections of the people; becauſe, up- 
« on them only he can depend for the execution of 
his orders as a magiſtrate, and even for his ſafety 
and protection as a private man; but when a civil 
« magiſtrate knows that he has a large body of re- 
« gular well-difciplined troops at command, he de- 
« ſpiſes both the inclinations and the intereſt of the 
« people; he conſiders nothing but the inclinations 
and the intereſt of the ſoldiers, and as thoſe ſol- 
« diers are quite dictinct from the people, as they 
do not feel the oppreſſions of the people, and are 
ſubject to ſuch arbitrary laws and ſevere puniſh- 
ments, they will generally aſſiſt and protect him in 
the moſt unjuſt and oppreſſive meaſures; nay, as 
the intereſts of the ſoldiers are always diſtinct 
from, and ſometimes oppoſite to the intereſts of 
the people, a civil magiſtrate, not otherwiſe op- 
preſſive in his nature, is ſometimes obliged to op- 
« preſs the people in order to humour and pleaſe the 
army. 

6 To imagine, my Lords, that we ſhall always 
be under a civil government as long as our army is 
under the direction of the civil magiſtrate, is to 
* me ſomething ſurprizing. In France, in Spain, 
and many otheir countries, which have long been 
* under an arbitrary and military government, they 
have the outward appearance of a civil govern- 
* ment; even in Turkey, they have Jaws, they have 
* lawyers, they have civil magiſtrates, and, in all 
* caſes of a domeſtic nature, their armies are un- 
der the directions of their civil magiſtrates ; but, 
* my Lords, we know, that in all ſuch countries 
* the Jaw, the lawyers, and the civil magiſtrates, 
* ſpeak as they are commanded by thoſe who have 
* the command of the army, Their lawyers _—_ 

otten 
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often occaſion to make the ſame ſpeech one of our 
« judges made to Michael Pole, Earl of Suffolk in 
* Richard the Ild's reign, who, upon ſigning it a; 
his opinion, that, The King was above the laws, 
« ſaid, FI had not done this, my Lord, I ſhould 
* have been killed by you, and now 1 have done it, J 
« well deſerve to be hanged for treaſon againſt the Ne. 
< bles of the land. 

© I am afraid, my Lords, ſome of our civil ma- 
< giſtrates, at leaſt thoſe of an inferior degree, be- 
gin to put too great confidence in their having a 
military force at their command, and therefore 
* make a little too free with the lower ſort of peo- 
< ple, or at leaſt do not take proper meaſures for re- 
* conciling the people, in a good-natur*d and peace- 
able manner, to the laws of their country : A 
man who has power is but too ſeldom at the pains 
* to uſe argument. It has been granted, the people 
c rarely become tumultuous but when they are op- | 
« preſſed, or are made believe they are oppreſſed; if 
any man has either by writing or ſpeaking, di- 
« realy or ironically, endeavoured to make them 
believe ſo, it is the buſineſs of our magiſtrates to 
inform them better, and to puniſh the defamers of 
© our government; for ſuch criminals may be pu- 
< niſhed as the laws now ſtand, unleſs we ſuppoſe 
the people generally diſaffected, which God for- 
« bid; and if any magiſtrate has been oppreſſive, 
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or deficient in his duty, it is the duty of this houſe 
to inquire into it, and to puniſh the offender ; but 
this can be done only by a particular inquiry. The 
law mentioned by the noble Duke, 1 mean the 
law againſt gin, is a ſtrong argument for ſuch an 
inquiry. I believe every one of your Lordſhips 
was afraid that law could not be carried into exc- 
cution without occaſioning riots and tumults; I 
wiſh that pernicious liquor may not ſtill get the 
better of the legiſlature ; but the quiet manner in 
which the law has been hitherta carried into exe- 

* cution 
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7 « cution, ſhews how willing the people are to ſub- 
= © mit to any reaſonable regulation, if proper me- 
In « thods be taken to make them underſtand it, and 
to prevent the deſigns of thoſe who may be by na- 
ture or intereſt led to oppoſe it in a ſeditious man- 
ner. The good ſucceſs of the meaſures taken with 
reſpect to the enforcing that law, is, in my opi- 
nion, a ſtrong proof of ſome crime or neglect in 
« the magiſtrates at every one of thoſe places where 
« any tumult has happened, and therefore I ſhall 
© be for enquiring in a particular manner into 
the circumſtances and cauſes of every one of thoſe 
« tumults,” 


The Earl of Scarborough ſpoke next, pretty much 
to the ſame purport, with what was ſaid by the 
Duke of Newcaſtle and the Lord Hardwickez and 

then the Lord Carteret ſtood up again, and ſpoke in 
le 
= ſubſtance thus. 


My Lords, ſince your Lordſhips have done me The Lora 
© the honour to take ſo much notice of what I Gh. 
before hinted to you, and ſince every Lord who 
of has ſpoke upon the ſubject ſeems to be of opinion, 
that ſome ſort of inquiry ought to be made into 
© the tumults or riots that have happened, I will 
now take upon me to make ſome motions for that 
« purpoſe, becauſe I find no other Lord has yet at- 

0 © tempted it. 

For my part, my Lords, I do not think it poſſible 
to obtain any ſatisfaction for ourſelves, or to give 
any ſatisfaction to the nation, by a general inquiry 
and if we make any particular inquiry, I think we 
© ought to begin with that riot which was in itſe}f 
the moſt wicked and atrocious, That the riot at E- 

* dinburgh was ſo, I believe every one of your Lord- 
© ſhips will agree, and therefore the firſt motion I 
© ſhall make, is, That thoſe who were the magi- 
* ſtrates of Edinburgh at the time that riot happened, 

© at 
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« at the time, I mean, when Porteous was murdered 
by the mob, may be ordered to attend this hoyfs, 
« I do not know what ſort of magiſtrates that city 
has, or by what names they are called, but I hope 
« ſome of the Lords of that country will aſſiſt me 
in forming my motion in proper terms, . 
your Lordſhips agree to that motion, I ſhall then 
make you ſeveral other motions, which I take to 
be neceſſary preliminaries for an inquiry into that 
affair. 

I ſhall not take upon me at preſent ſo much as to 
gueſs or inſinuate where the whole or any part of 
the guilt lay upon that occaſion ; but I am per. 
© ſuaded it will appear not to have lain wholly in 
« perſons of the meaneſt rank; however, lie where 
it will, if your Lordſhips agree to inquire into it, 
] am ſure you will go through the inquiry with that 
< diginity, wiſdom, and impartiality, which have 
always attended, and have added weight to all 
© the proceedings of this houſe. I am ſure no guil— 
« ty perſon, let his rank or quality be what it will, 
can eſcape your Lordſhip's penetration, or avoid 
« your juſtice ; and therefore from ſuch an inquiry 1 
< propoſe great ſatisfaction to myſelf, and 1 hope a 
« ſufficient ſatisfaction to the whole nation. 


After this, the Earl of Jay ſpoke to the following 


effect, viz. 


* My Lords, as I am of opinion that the late tu- 
mults ought to beinquired into, and ſome meaſures 
taken for preventing the like in time to come, 1 
am ſo far from being againſt a particular inquiry 
into that atrocious riot and cruel murder that hap- 
pened at Edinburgh, that I ſhall not only ſecond 
the noble Lord in all the motions proper for that 
1 but I ſhall give him all the aſſiſtance I 
can towards putting thoſe motions in the moſt — 
6 per/terms. With reſpe& to the magiſtrates of the 

« city 
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« city of Edinburgh, I ſhall beg leave to inform your 
« Lordſhips, that that city, like the reſt of thecities 
in Scotland, is governed by its magiſtrates and 
town council, who, together, make ſuch laws and 
« regulations as they think proper for the good go- 
« vernment of the city; but the executive part of their 
government conſiſts intirely in the magiſtracy, which 
« 15 compoſed of a provoſt, four bailiffs, a treaſurer, 
and a dean of Guild. As for the treaſurer, his bu- 
« ſineſs conſits chiefly in managing the eſtate and 
« treaſure of the city, and the Dean of Guild's chief 


 « buſineſs is in look ing after the buildings, neither of 


whom could, by means of their office, have any 
« thing to do with the mob; and therefore the only 
proper perſons for your Lordſhips to call before 
« you, are thoſe who were the provoſt and four bai- 
« liffs of that city, at the time the late tumult hap- 
« pened there, 

« That the late tumult at Edinburgh was a moſt 
« daring; inſult upon government, and that the mur- 
« der committed at that time was one of the moſt 
« flagitious, and attended with the molt aggravating 
« circumſtances, I ſhall, my lords, moſt readily ad- 
mit; yet J am ſurprized to hear the leaſt inſinua- 
tion made, as if the city's charter ought to be taken 
from them on that account, It is true, cities or 
corporations may, perhaps, by the ſeverity of law 
© be made to forfeit their charter, when they have 
been guilty of any very heinous and very extaor- 
© dinary miſbehaviour; and in former reigns we 
know that many Quo Warranto's have been iſſued 
for that purpoſe: But the taking advantage of ſuch 
« forfeitures, and ſtretching the law to its utmoſt ri- 
* gour upon ſuch occaſions, has always been deemed 
* oppreſlive, and has never, or but very ſeldom, 
been done but by thoſe who were purſuing arbitrary 
* meaſures ; for it is really, in ſome reſpect, puniſh- 
© ing the innocent for the ſake of the guilty. For 
this reaſon, I hope no ſuch thing will ever be at- 

5 tempt- 
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tempted in his preſent Majeſty's reign; but if ſuch 
a thing were to be attempted, there is not the leaſt 
foundation for attempting it with reſpect to the ci- 
ty of Edinburgb, on account of the late tumult 
there; for that tumult was far from being the act 
of the city or citizens: On the contrary, at leaſt 
ſo far as yet appears, there were none concerned in 
it, but a few of the very ſcum of the people: It 
does not yet appear that there was ſo much as one 
freeman of the city concerned in it; and therefore 
it would be extremely hard to puniſh the whole 
inhabitants of that populous city with the loſs of all 
their privileges as citizens, on account of any ir- 
regularity in which they cannot be ſaid to have had 
the leaſt concern. 

< The preſent caſe of the city of Edinburgh is vaſt- 
ly different from the caſe of the city of Cambridge 
in the reign of Richard II, The city of Cam- 
bridge, my Lords, had in a manner joined in thoſe 
inſurrections which happened about the ſame time 
with that inſurrection headed by Vat Tyler; the 
whole citizens aſſembled, not in a tumultuous, but 
in a hoſtile rebellious manner, with their Mayor 
and other Magiſtrates at their head, went and aſ- 
ſaulted the univerſity, broke up their treaſury, 
burnt their charters and many valuable records, and 
compelled the Chancellor and members of the uni- 
verſity, in a ſolemn manner, under their com- 
mon ſeal, to releaſe the Mayor and Burgeſſes 
of Cambridge, all liberties and privileges enjoyed 
by that univerſity. For this hoſtile and rebellious 
manner of proceeding, the Parliament declared, 
they had forſeited their charter, and many of thoſe 
liberties and privileges which were taken from them 
were granted by the King to the univerſity ; ſo 
that even this forfeiture was but a ſort of Lex Talio- 
Nis; but there is not the leaſt reſemblance between 
this caſe and the preſent caſe of the city or citizens 


of Edinburgh ; and if there were, I hope none, or 
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very few, of the proceedings of that reign will be 
allowed to be a good precedent in this; for the 
very ſame King, in a few years after, ſtripped the 
© city of London of all her privileges, and took away 
© her charter, on account of a mob that happen 
in the city at that time, 

The removing of the courts of juſtice, is, I be- 
© lieve, my Lords, a ſort of puniſhment his Majeſty 
has in his power to inflict; but it would be ex- 
© tremely inconvenient both to the judges and ſuitors 
© who are often _—_ to have recourſe to the pub- 
lie records of the kingdom, which are all lodged 
gat Edinburgh, and which, I believe, cannot be 
© removed, without an act of Parliament, nor even 
© in that caſe, without a very great expence. But 
t ſuppoſe the courts of juſtice could be eaſily remo- 
ved, the puniſhment would be of the ſame nature 
' with the other; it would be a puniſhing of the 
innocent for the ſake of the guilty, and it would 
be a puniſhment I remember no precedent for, but 
© in the reign I have mentioned, in the reign of 
* Richard II. who, upon his quarrel with the city 
* of London, removed the courts of juſtice to Vor; 
which was one of the ſteps to that arbitrary power 
he afterwards aſſumed. Ry 

I ſhall not, my Lords, take upon me to affirm 
that the Magiſtrates of Edinburgh were intirely in- 
* nocent z whether they were guilty or innocent will 
* beſt appear from your Lordſhips inquiry; but 
* granting that it ſhould appear that they were negli- 
gent of their duty, or even that they connived with 
the mob, and in a manner conſented to the murder 
* of ' Porteous, can that be a reaſon for puniſhing the 
city, or for ſtripping the innocent citizens of their 
privileges? As that tumult and murder was a high 
indignity put upon the crown, it is hardly poſſible 
to ſuppoſe it was the act of the citizens in general. 
* That city has always been remarkable for their at- 


tachment to our preſent happy eſtabliſhment, and 
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has, upon all occaſions, teſtified their reſpect and 
their affection for the preſent royal family, In 
the year 1715, they ſhewed it in a very ſignal 
manner; they appeared with great unanimity in 
arms, and were ready to have gone upon the moſ 
defperate attempts, in defence of our preſent eſta- 
bliſhment; and it muſt be admitted by every one, 
who knows the circumſtances of affairs in that part 
of the kingdom at that time, that the loyal beha. 
viour of the city of Edinburgh contributed greatly 
to. repreſs the unnatural rebellion, which had then 
broke out, and had come to a very extraordinary 
height. For which I ſhould think, my Lords, 
that even ſuppoſe a great number of the citizens 
ſhould appear. to. have been miſled, and to have 
been concerned in the late tumult, yet the former 
behaviour of the city, its merit upon former oc- 
caſions, ought to be admitted as a ſufficient plea 
againſt our treating the city, at leaſt, with the ut- 
moſt ſeverity either law or juſtice will admit of. 
Whatever neglect, whatever crime the mag|- 
ſtrates of Edinburgh may have been guilty of, | 
believe, when your Lordſhips come to inquire 
into the cauſes of that tumult at Edinburgh, you 
will find, that the chief cauſe of that and every 
other tumult that has happened in the kingdom, 
proceeds neither from any neglect, nor.any oppreb 
ſion in the civil magiſtrate, but from a reſtleſs dif- 
affected party, who are continually. fomenting ſuch 
tumults, in order to make their own uſe of them 
at foreign courts, and to repreſent the people of 
this iſland as generally diſaffected to the preſent 
government. This, *tis well known, is the unin- 
terrupted endeavour of that party, and their 
ſucceſs in this wicked deſign, is, in a great 
meaſure, owing to the many ſeditious libels 
and pamphlets ſpread about daily, and diſperſ- 
ed with great induſtry through cvery part 
the united kingdom. In theſe libels and pam- 
{ 1 phlets 
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« phlets, the authors, under the ſpecious pretence of 
© liberty, and an unfeigned regard for the rights of 
the people, take occaſion to perſuade the people 
that their liberties are in danger, that they are op- 

« preſſed, and that they ought to throw off all re- 

© ſpect for, or obedience to the laws of their country 
but, my Lords, the true deſign, the ſecret aim of 
« ſuch writings and ſuch authors may be eaſily per- 

© ceived : They know the tranſition is eaſy, from 

no government at all, to the government they wiſh 

to ſee eſtabliſhed ; and that the leſs reſpect the 
© people have for the preſent government, the more 
© eaſy it will be to prevail with them to ſubmit to 
© the other. This, I ſay, my Lords, is eaſily per- 
« ceived by men of knowledge and ſenſe, but it is 
| © not ſo eaſily ſeen through by the generality of 
* mankind, which is the reaſon that ſo many of them 
* are caught in the ſnare; and as I am convinced 
* that this will, upon inquiry, appear to be the chief 
* reaſon of all our riots and tumults, therefore I ſhall 
© moſt readily join with the noble Lord, in any mo- 


1 tions for inquiring into all or any one of them.” 

re | 

Ou The Lord Carteret then made the following mo- 
ry tions, which were all agreed to in the committee, 


n, and being the ſame day reported, were agreed to by 
el the houſe, viz. ; 


lil. To reſolve that it is the opinion of this com- 
ch WF © mittee, 

em 

of © 1/t, That the provoſt and four bailiffs of the city 
ent * of Edinburgh, in the year 1736, be ordered to at- 
un * tend this houſe. 

nelt | 

reat * 24ly, That the perſon commanding the city 
ar guard, at that time of the riot in which Captain 
erl. * Porteous was murdered; be ordered to attend this 
* © houſe. 

am- | 
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© gdly, That the officer, commanding in chief 
his Majeſty's forces in that part of Great Britain 
« called Scotland, and reſiding there at the time of 
© the ſaid riot, be ordered to attend this houſe. 


* 4thly, That an authentic copy of the trial of 
Captain Porteous, and all the proceedings relating 
< thereunto, be laid before this houſe. 


© 5thly, That an humble addreſs be prefented to 
his Majeſty, that he will be gracioufly pleaſed to 
give order, that the accounts tranſmitted hither of 
© the murder of Capt. Porteous, and what paſſed 
© thereupon, together with the orders and direction 
* ſent from hence relating thereunto; as likewiſe a 
copy of the reprieve of the ſaid captain, granted 
© by her Majeſty, as guardian of the kingdom, be 
laid before this houſe, 


* 6thly, That the attendance of the ſeveral per- 
© ſons afore-mentioned be on this day month.” 


As this affair took up a conſiderable part of the 
time of both houſes, and was not finiſhed till the 
very end of the ſeſſion z we have collected the pro- 
ceedings and debates upon it together, that the rea. 
der might not be interrupted with the other debates 
that intervened, 

Proceedings Thurſday, March 3, the Duke of Newcaſtle pre- 
in the bouſe ſented to the houſe, according to the fourth and fifth 
relation to reſolutions, an authentic copy of the trial of Captain 
ug Porteous, and all the proceedings relating thereunto; 
Perteus, and alſo the accounts tranſmitted hither of the mur- 
der of Capt. Porteous, and what paſſed thereupon; 
together with the orders and directions ſent from hence 

relating thereunto; as likewiſea copy of the reprieve 

of the ſaid captain, granted by her Majeſty as guat 


dian of the kingdom. And on Thur/day, March — 
| 6 
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the ſeveral perſons attended according to order, and 
were called to the bar and ſworn: After which the 
houſe reſolved itſelf into a committee, to conſider of 
the affair, and agreed to fifteen ſeveral queſtions or 
interrogatories, upon which the Lord Provoſt and 
four bailiffs of the city of Edinburgh in the year 1736, 
were examined. The ſame day a meſſage was ſent 
to the houſe of Commons, deſiring they would give 
leave to lieutenant general Wade, and Patrick Lind- 
fay, Eſq; members of that houſe, to attend to be 
examined in relation to the murder of Poxteous ; and 
major Poole, whoſe name had been mentioned in 
the aforeſaid examination, was ordered to attend on 
Wedneſday then next. 

On the 16th, Thomas Young, treaſurer of the city 
of Edinburgh in the year 1736, whoſe name had like- 
wiſe been mentioned in the aforeſaid examination, 
was ordered to attend if in town; and on the 17th, 
the houſe having, again, reſolved itſelf into the ſaid 
committee, agreed to eleven queſtions or interroga- 
tories, upon which captain Lynd, who was captain 
of the city guard of Edinburgb, the night Porteous 
was murdered, was examined; after which the Lord 
Provoſt was again called in, and examined as to any, 
and what endeavours had been uſed by him, to diſ- 
cover thoſe concerned in the murder of Porteons ; 


and as to ſome other matters, which had occurred 


after that riotz and the above-mentioned Patrick 
Lindſay, Eſq; having had leave from the houſe of 
Commons, did attend, and was examined as to his 
knowledge, of what happened relating to this affair; 
as was alſo general Moyle, commander in chief of 
his Majeſty's forces in Scoiland, at the time this affair 
happened. 

On the 18th, colonel Duroure, lieutenant colonel] 
to the regiment of foot commanded by lieutenant ge- 
neral VYbet ham,, was ordered to attend, his name hav- 
ing been mentioned in the former examinations; and 
the fame day a motion was made by Lord Zovell, 
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That the Lord Juſtice Clerk of Scotland might be 
« ordered to attend.“ The reaſon of this motion was 


| founded upon a letter of lieutenant general Wade, 


then on their table, from which it appeared, That 
« jt would be neceſſary for them to examine the 
Lord Juſtice Clerk, and as the ſeſſion would not 
* probably laſt long, they ought to ſend for him as 
* ſoon as poſlible ; becauſe the ſooner they ſent for 
him, the ſooner they would have him :* To which 
it was added, That it appeared likewiſe, from 
the trial of Porteous, then on their table, that it 
s would be neceſſary to examine the Lord Juſtice 
Clerk, who was the chief and preſiding judge upon 
+ that tria],” 
To this it was anſwered, That the ordering of 
any particular gentleman to attend, would be a 
ſort of impeachment upon his character, which 
was a flur they ought not to throw upon any gen- 
tleman, without ſome appearance of guilt ; for, 
as they would ſcorn to skreen any man, againſt 
whom there appeared the leaſt ſuſpicion, ſo they 
would ſcorn to attack any man in an indirect 
manner. That, as to the letter upon their table, 
they could not properly make it a foundation for 
any order, till they had examined general Wat 
himſelf, as to the contents; and, as to the trial or 
Porteous, the Lord Juſtice Clerk was but one, of 
four or five judges then upon the bench, and ought 
not therefore to be made to anſwer ſingly for any 
part of that trial. a 

The motion was ſupported by the Duke of Moun- 
tagu, Lord Carteret, and Lord Bathurſt ; and op- 
poſed by the Earl of Tay, the Lord Hervey, the 
Duke of Newcaſtle, the Duke of Argyle, and the 
Earl of Warwick; and the Duke of Newcaſtle hav- 
ing moved to adjourn, the queſtion was put, and 
carried for adjourning, 
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Though the other motion therefore was not then 
agreed to, yet as the Lord Juſtice Clerk was the 
chief officer of ſtate in Scotland, at the time of Por- 
tcous's murder, and conſequently the chief perſon en- 
truſted with the civil government of the country; 
and as it appeared by all the examinations, that he 
was neither in town when that mob happened, nor 
came to town when he was apprized of the tumult, 
tho? very near to it, it is probable this motion would 
have been revived, and agreed to as ſoon as general 
Wade ſhould be examined. However, on Monday 


215 


following the Duke of Newcaſtle moved, That the Ses judg- 
« aforeſaid Lord Juſtice Clerk, together with the © bent for. 


Lord Dun and the Lord Royſton, the two ſenior 
« judges of that court, ſhould be ordered to attend; 
which motion was agreed to, and they were ordered 
to attend accordingly on April 21. 

Lieutenant general Wade, and ſeveral others, were 
afterwards examined, and the committee having con- 
ſidered their examinations, came to ſeveral reſolu- 
tions, which were reported and agreed to on Friday, 
April 13; whereupon Alexander Wilſon, Eſq; the 
aforeſaid Lord Provoſt of Edinburgh, was ordered to 
be taken into the cuſtody of the gentleman uſher of 
the black- rod; (but upon April 19, following, he 
was admitted to bail, in order to prepare himſelt for 
being heard by his counſel, as atter-mentioned.) 
And the following bill was ordered to be brought in, 
To diſable the ſaid Alexander Wilſon, Eſq; from taking, 
bolding, or enjoying any office or place of magiſtracy in the 
yof Edinburgh, or elſewhere in Great-Britain; and 
for impriſoning the ſaid Alexander Wilſon z and for 
aboliſhing the guard kept up in the ſaid city, commonly 
called The Town Guard; and for taking away the 
gates of the Nether-Bow-Port of the ſaid city, and 
keeping open the ſame, 
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HERE AS upon Tueſday the jth day of 
September, in the year of our Lord 1736, 
there was a moſt ſeditious and outrageous riot in 
the city of Edinburgh, in that part of Great Britaiy 
© called Scotland, notoriouſly concerted and carried 
on by great numbers of wicked, diſorderly, and 
« blood-thirſty perſons, who did, with open force 
and violence, ſeize the arms of the city guard, 
« poſſeſs themſelves of the city gates, and, by ſct- 
ting fire to, and breaking open the door of the 
© Tolbooth of the ſaid city, did unlawfully and auda- 
© ciouſly reſcue and ſet at large ſeveral criminals 
therein confined : And whereas captain John Por. 
© tc045, then a priſoner there under ſentence of death, 
but graciouſly reprieved by the-Quzen's moſt ex- 
© cellent Majeſty, as guardian of the realm, was by 
« the ſaid rioters in a cruel manner dragged from the 
* ſaid priſon, and moſt barbarouſly hanged by the 
© neck, and murdered, in manifeſt violation of the 
public peace, in defiance and ſubverſion of legal 
government. in high contempt of our ſovereign 

Lord the King, and his laws, and to the mot 

preſumptuous and unparalleled obſtruction of the 
royal mercy: And whereas for ſome time before 
the committing of the ſaid murder and riot, it was 
commonly reported in the ſaid city of Edinburgh, 
that ſome ſuch acrocious fact would be attempted, 
which, by proper care in the magiſtrates, citizens, 
and inhabitants of the ſaid city, might have been 
prevented; notwithſtanding which Alexander Wil. 
jon, Eſq; then and now Provoſt of the ſaid city, 
then actually reſident in the ſaid city, and fully 
* appriſed of the ſaid wicked deſign, did not take 
* any precautions -to prevent the ſaid murder and 
riot, nor uſe the proper or neceſſary means to ſup- 
« preſs the ſame, or to preſerve the peace of the ſaid 
city; or, after the perpetration of the ſaid fact, to 
* diſcover, apprehend or. ſecure the authors, actors 
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« or abettors thereof, in manifeſt violation of the 
« truſt and duty of his office of chief magiſtrate of 
the ſaid city; nor were any means or endeavours 
« uſed by the citizens and inhabitants of the ſaid 
« city, to prevent or ſupprels the ſaid notorious riot, 
or to hinder the ſaid inhuman and barbarous mur- 
« der, or to diſcover the perſons concerned therein, 
in order to bring them to juſtice : Now, in order 
« to expreſs the higheſt deteſtation and abhorrence 
of the ſaid murder and riot, and to the end that 
« the ſaid enormous misbehaviours and neglects of 
« duty, herein before mentioned, may not go un- 
« puniſhed, and that other perſons may not pre- 
« ſume, through hopes of impunity, to be guilty 
« of the like for the future; Be it enated by the 
King's moſt excellent Majeſty, by and with the 
« advice and conſent of the Lords ſpiritual and tem- 
« poral, and Commons, in this preſent Parliament 
« aſſembled, and by the authority of the ſame, That 
« the ſaid Alexander Wilſon be, and he is hereby, 
from and immediately after the paſſing this act, 
« diſabled and made incapable to have, hold, exer- 
« ciſe, or enjoy the ſaid office of Provoſt of the ſaid 
« city of Edinburgh: And that he the ſaid Alexander 
s Wilſon be, and he is hereby for ever hereafter, diſ- 
* abled, and rendered incapable to have, hold, ex- 
« erciſe, or enjoy any office or place of magiſtracy 
in the ſaid city of Edinburgh, or elſewhere, in 

6 Great Britain, 
And it is farther enafted by the authority afore- 
+ ſaid, That a new Provoſt be immediately choſen 
in the room of the ſaid Alexander Wilſon, in the 
« ſame manner as if the ſaid Alexander Wilſon was 
© naturally dead; and that he, the ſaid Alexander 
ilſon, ſhall be detained and kept in cloſe and ſafe 
© cuſtody, without bail or mainprize, during the 
© ſpace of (one whole year) to be accounted from 
the day of paſſing this act, in any goal or priſon 
within the kingdom of Great Britain, to the cuſ- 
tody 
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tody of the goaler or keeper whereof the ſaid 
Alexander Wilfon ſhall from time to time be com- 
mitted, in purſuance of this act, by any warrant 
under the hand and ſeal of any Secretary of State, 
of his Majeſty, his heirs, or ſucceſſors, which war- 
rant or warrants any Secretary of State for the 
time being, is hereby authoriſed and empowered 
to make. | 
And whereas the ſaid city of Edinburgh hath, 
for many years paſt, kept up a military guard, 
called the Town Guard, which upon the faid late 
unhappy occaſion has appeared to be of no ule : 
And whereas, tor want of an open communication 
between the ſaid city, and a place called the Can- 
nongate, adjoining thereto, wicked and diſorderly 
perſons are the more encouraged (eſpecially in the 
night, when the gates of the Nether-Bow-Port of 
the ſaid city are ſhut) to attempt to commit diſ- 
orders and riots in the ſaid city: And whereas, it 
is juſt and neceſſary, that the power of keeping 
up the ſaid guard ſhould be taken away, and that 
the ſaid Nether-Bow-Port ſhould be kept open: 
Be it farther enafted by the authority aforeſaid, 
That from and after the firſt day of July 1737, 
the ſaid military guard, commonly called the 
Town Guard, be taken away, and aboliſhed, and 
no longer kept up; any law, ſtatute, preſcription, 
or uſage to the contrary in any wile notwithſtand- 
* And that the then Provoſt and Bailiffs of 
inburgb, on or before the ſaid firſt day of 7 
1737, ſhall cauſe the ſaid gates of the Nether-Bow- 
Port to be taken down, and that the communi- 
cation between the ſaid city and Cannongate, be 
for ever hereafter kept open, both by night and 
by day ; any law or uſage to the contrary not- 
withſtanding,? 


On the 4th of April, this bill was read a firſt time, 


and ordered to be read a ſecond time, but not till 


May; 


A. 1737. DEBATES. 219 


May ; the Lord Provoſt, and the city of Edinburgh, 
being admitted to be heard by their counſel againſt 
the bill, upon its ſecond reading, 


Tueſday, April 26, after ſeveral Lords had ſpoke 
for, and againſt the ſentence pronounced againſt Por- 
teous, by the high court of Juſticiary in Scotland, a 
motion was made for declaring 1t erroneous. 


all FS, 7 Ai ies 2, — 


; 


. . is 


Argument for the motion by Lord Carteret, the 
Biſhop of Salisbury, &c. 
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My Lords, altho' it cannot be ſuppoſed that A debate 
we have, or can have, all the lights which time rpegnae 
and circumſtances may hereafter diſcover and ma- —_ 
« nifeſt, with regard to the trial of the unfortunate 
Capt. Porteous, and the ſentence paſſed upon him; 

yet, I think, we have ſufficient for ſhewing us, that 
That ſentence was extremely rigorous, to give it 
no worſe a name; and, as it is an affair, in which 
the peace and tranquillity of this iſland, and the 
* ſafety of his Majeſty's ſubjects, are very much 
* concerned, I am humbly of opinion, we ought 
not to paſs over that ſevere ſentence without ſome 
« cenſure. 

In that trial, my Lords, the firſt thing that 
occurs to our notice is, the interlocutory ſentence 
* paſſed upon the relevancy of the libe], and for di- 

recting what matters ſhould be brought i in proof 

gat the enſuing trial; with reſpect to which, there 
* appears to me, at firſt. view, two very material 
* objections. The firſt proceeds from an error or 
* miſtake, as I imagine, with regard to the law of 
Scotland: and, indeed, of every well regulated ſo- 

* clety in the world; and the other is, in my opi- 
nion, an evident piece of injuſtice done to the 
* unfortunate priloner, 

As to the firſt, my Lords, by that interlocutory 

s ſentence they determined, © Thar the 22 or 
„ priſoner 
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« priſoner, having at any of the times and places 
c libelled, fired a gun among the people aſſembled 
c at the execution, or having given orders to the 
« ſoldiers under his command, to fire, and thereup- 
« on they, the ſoldiers, or any of them, having ac- 
+ cordingly fired; and, upon the firing, either by 
« himſelt, or them, the perſons mentioned in the in- 
« dictment, or any of them, were killed or wound. 
« ed; or, the pannel's being art and part of any 
ti of the foreſaid crimes, are, ſeparatim, relevant to 
« infer the pains of law.” I do not pretend, my 
Lords, to be fully acquainted with the laws of 
Scotland; but from the law of reaſon, which I take 
to be the law of every country, and, I hope, is the 
law of Scotland, I muſt think this determination 
too general; I think there ought to have been an 
exception, with regard to his having been firſt at- 
tacked or aſſaulted by the mob; and, therefore, I 
mult think theſe words, or ſome ſuch words, ought 
to have been inſerted ; unleſs it ſhould appear, that 
he or his party were violently attacked or aſſaulted by 
the mob, and brought into danger of their lives, or of 
being diſabled from performing their duty. © 
$ I am forry, my Lords, we ſhould ever have 
occaſion to employ a military force, or any thing 
like a military force, in the execution of the law, 
or, in bringing any criminal to condign puniſh: 
ment; bur, in this country, as well as in every other 
country, the populace are ſometimes inſtigated by 
ſelfiſh and deſigning men, to oppoſe the diſtribu- 
tion of juſtice ; or, in ſome caſes, perhaps, to take 
upon themſelves an uſurped power of diſtributing 
juſtice ; and, when any ſuch caſe as either of theſe 
happens, it becomes neceſſary for the magiſtrate 
to make uſe of a military force, or ſomething like 
it, in order to execute the laws, or to protect his 
Majeſty's innocent ſubjects, who happen to be ſo 
unfortunateas to incur the reſentment of an enraged 
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and unruly populace. In either of theſe caſes, I 
« hope, it will never be eſtabliſhed as the law of any 
« part of this iſland, or any the dominions belong- 
ing to it, that thoſe who are called to the aſſiſtance 
« of the civil magiſtrate, ſhall be hanged for mur- 
« der, in caſe they ſhould find themſelves under a 
« neceſſity of firing upon thoſe who violently attac 
or oppoſe them in the execution of their duty; 
« for if this were eſtabliſhed, or ſuppoſed to be eſta- 
« bliſhed, as the law of the kingdom, it would not 
« only greatly encourage tumults, and riotous aſſem- 
blies, but would make it impoſſible for the civil 
« magiſtrate to ſuppreſs them, or to prevent what- 
« ever miſchief the fury of a mob, the malice of pri- 
« vate men, or, perhaps the deſire of plunder might 
« ſuggeſt, Even the civil magiſtrate himſelf would 
run the riſque, either of _—_— his brains knocked 
out by the mob, or of being afterwards hanged by 
« the law, if he ſhould take the proper meaſures, 
« or give to his aſliſtants the proper and the on] 
« effectual orders, for defending themſelves and diſ- 
6 perſing a riotous aſſembly. For this reaſon, as the 
< law permits the carrying of fire-arms to thoſe 
© whoare called as aſſiſtants to the civil magiſtrate, 
it muſt certainly, in ſome caſes, allow them to 
© make the proper uſe of thoſe arms; and I cannot 
think any caſe can happen more neceſſary for 
allowing them that liberty, than when ſome of 
© them are wounded, and their bones actually broke, 
by the ſtones thrown at them by the mob; which 
was the caſe when that accident happened, for 
© which Porteous was condemned to die, by the ſen- 
© tence now under our conſideration. 

* As I take it to be the law of every country, 
that neither the civil magiſtrate, nor any of his aſ- 
« ſiſtants, ſhall be deemed guilry of murder, if they 
happen to kill any of thoſe who oppoſe them, or 
* who aſſault them in the execution of their duty; 


: folI find, my Lords, this caſe is particularly 2 
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© lated in Scotland, by an act of Parliament made 
for that purpoſe, in the reign of James VI. where- 
by it is expreſly enacted, That neither the magi- 
© ſtrates nor people of Edinburgh, nor any perſon 
* affiſting them in preſerving the peace, and pre- 
venting riots or tumults, ſhall be proſecuted for 
the wounding or killing of any perſon upon ſuch 
occaſions; which is an act ſo much adapted to 
the caſe of Porteous, that I am ſurprized it was 
not ſo much as mentioned at his trial. Whether 
this law was ever repealed by any future a& of 
Parliament, I do not know; but if it is ſtill in 
force, I am of opinion, it might have been pleaded 
even in bar of the indictment. | 

* The other objection, my Lords, is againſt that 
part of this interlocutory ſentence, which directs, 
and really confines the priſoner, as to what evi- 
dence he was to bring for his vindication. What 
may be the method of ſuch trials in Scotland, I do 
not know; but in this country, it is certain the 
priſoner is allowed to examine whatever witneſſes 
he pleaſes to call, and to prove all thoſe facts and 
circumſtances he may think proper for his juſtifi- 
cation. After all his witneſſes have given their evi- 
dence, it belongs to the jury to conſider, whether 
the facts and circumſtances proved, can any way 
© tend to prove the innocence of the perſon accuſed, 


or to alſeviate the crime laid to his charge; but 


< ſurely the court is not to tell the priſoner, or the 
« jury, that he ſhall not be allowed to examine any 
© witneſs as to ſuch a circumſtance, becauſe it no way 
relates to the matter in hand; for, ſometimes, by 
examining a witneſs as to a fact, ſeemingly very re- 
< mote, another fact or circumſtance comes to light, 
by which the innocence of the perſon accuſed may 
© be made manifeſt; For this reaſon, I muſt think 
© it-a moſt dangerous method of proceeding, to lay 
© any” reſtraint upon a priſoner, with reſpect to the 
points he-is- to be admitted to prove at his trial - 
hes * & an 
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« and it muſt be much more ſo, to confine him to 
« thoſe facts and circumſtances only which happened 
at the time the crime he is accuſed of was commit- 
ted: In the caſe now before us, ſurely the unfortu- 
« nate priſoner ought to have been allowed to adduce 
« what evidence he could, with reſpect to all circum- 
« ſtances Which might any way relate to the crime 
« of which he was accuſed, whether thoſe circum- 
« ſtances happened at, or before, or after the time 
the crime was ſaid to have been committed; in 
which caſe he might perhaps have proved, that he 
had expreſs orders from the magiſtrates to fire 
upon the mob, if they made the leaſt attempt to 
aſſault him or his guard, or to reſcue the criminal 
from the hands of juſtice 3 and if he had proved 
his having had ſuch orders, ſurely he ought not to 
have ſuffered for obeying them; for upon the trial 
it was fully proved, that both he and his guard were 
aſſaulted, and ſome of them wounded, by the mob, 
before he or any of the ſoldiers attempted, or ſo 
much as threatened to fire; and, I think, it ap- 
pears upon the trial, that a ſort of reſcue was actu- 
ally made; for the duty of the guard was not 
only to ſee the criminal hung up, but to ſee him 
hang by the neck till dead; that is, till the execu- 
« tioner ſhould, by order of the proper magiſtrates; 
cut him down, which never was done: The cri- 
minal, as appears upon the trial, was cut down by 
one of the mob, and was cut down before any 
* magiſtrate had given an order for cutting him 
down ; which was really, in my opinion, a ſore 
of reſcue, and ſuch a reſcue as would have juſtified 
the guard's firing upon thoſe that were guilty of 
© 1t, if they had proper orders for that purpoſe, + 
From what I have ſaid, my Lords, it appears; 


© that the priſoner, in this caſe, was debarred the | 


« privilege of proving what might have juſtified him 
upon his trial; which was, in my opinion, doing 
*- him a very great piece of injuſtice in the very _ 
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ſtep of his trial; and in all the other parts of the 
trial, the proceedings againſt him ſeem to have 
been carried on with the utmoſt rigour; for, con- 
ſidering how widely the ſeveral witneſſes differ 
from one another, and how eaſy it is for men to 
miſtake words upon ſuch an occaſion, as well as 
to miſtake the firing of one piece for the firing of 
another, I muſt think the jury ſhewed him no fa- 
vour in their verdict. However, as they likewiſe 
found it proved, that the pannel and his guard 
were attacked, and ſeveral of the ſoldiers bruiſed 
and wounded, which was a ſort of ſpecial verdict, 
they left it to the judges to do as they thought fit, 
upon conſidering and arguing that ſpecial verdict; 
and conſidering that there was a poſſibility of the 
captain's being innocent, notwithſtanding the proof 
that was againſt him, the judges ought, I think, 
to have allowed of that attack or aſſault as an ex- 
cuſe, ſo far at leaſt as to prevent his being deemed 
guilty of murder; therefore, I hope, your Lord- 
ſhips will agree to this reſolution, That the trial 


and condemnation of captain Porteous was erroneous 
in ſeveral pariiculars.” 


My Lords, as I am convinced there was no 
ſecret or myſtery in any part of the trial now 
under your conſideration, as it was a public open 
trial, according to the laws and the common me- 
thods of proceeding in ſuch caſes in that country, 
therefore, I believe, we have now all the lights 


before us which any future time can diſcover ; 


and I think we have ſufficient lights for ſhewing 
us, that the trial was regular, and the ſentence 
juſt. I ſhall readily agree with the noble Lord, 
that the peace and tranquillity of the ifland, and 


the ſafety of his Majeſty's ſubjects, were very 


much concerned in the iſſue of that trial; for con- 
fidering how full the proof was againſt the priſo- 
| ner, 
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« ner, conſidering how manifeſtly his guilt appeared 
to every man preſent at the trial, if he had been 
« acquitted either by the jury or by the judges, I do 
not know but it might have occaſioned an inſur- 
« rection in that part of the iſland ; and it would 
have given occaſion to every hot-headed officer, 
« ſent upon any command, to have murdered His 
© Majeſty's ſubjects, upon the leaſt affront offered 
to him by the populace, | 

« Thave, my Lords, as great an averſion to mobs, 
and to all ſorts of riotous proceedings, as any man 
© can have, as any man ought to have; and I as 
© heartily wiſh we never had occaſion toemploy any 
thing like a military force in the execution of the 
© law, or in bringing any criminal to condign pu- 
* niſhment 3 yet I think the liberty of firing at ran- 
dom upon any multitude of his Majeſty's ſubjects, 
© is a liberty which ought to be moſt cautiouſly 
granted, and never made uſe of but in caſes of the 
« moſt abſolute neceſſity; and in this way of think- 
ing I am ſupported by the whole tenor of the laws 
of England. It is now three or four hundred years 
« ſince fire-arms firſt became in uſe among us, yet 
the law has never ſuffered them to be made uſe of 
by the common officers of juſtice. Pikes, halberts, 
+ battle-axes, and ſuch like, are the only weapons 
that can be made uſe of according to law by ſuch 
« officers; and the reaſon is extremely plain, becauſe 
wich ſuch weapons they can ſeldom or never hurt, 
much leſs kill, any but ſuch as are really oppoſing, 
* orafſaulting them; whereas, if you put fire-arms 
into their hands, and allow them to make the pro- 
+ per uſe of ſuch arms, they may as probably hurt 
or kill the innocent as the guilty 3 nay in cities 
* and towns, where ſuch tumults generally happen, 
* they may kill people ſitting in their own houſes, 
or looking innocently over their windows, which 
* all perſons are apt to do, but eſpecially women 
* and children, when they hear any hubbub or noiſe 
Vo I. XIV, Q in 
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in the ſtreets; and which was really the caſe in the 
affair now before us; for one woman was killed in 
her maſter's houſe, by her being unfortunately, 
but innocently, at the window when the ſoldiers 
fired, 

For this reaſon, my Lords, I hope it will ne- 
ver be laid down as a maxim in this houſe, that 
any party of ſoldiers, or others, aſſiſting the civil 
magiſtrate, has a power to fire at random upon a 
multitude of His Majeſty's ſubjects, or in the ſtreets 
of any town or city; or that any magiſtrate has, 
in any caſe, an unconfined power to give them any 
ſuch orders; much leſs to give them orders to fire 
upon a multitude, which was at firſt lawfully and 
innocently aſſembled together : for there are two 
ſorts of mobs or aſſemblies of the people; one is, 
when a multitude of people aſſemble together up- 
on any lawful or innocent occaſion, and afterwards 
happen to become riotous 3 and the other is, when 
a multitude of people aſſemble together with a 
deſign to commit ſome unlawful or wicked action. 
With reſpect to the former, the moſt gentle mea- 
ſures ought to be made uſe of for diſperſing them, 
becauſe many innocent perſons being inveigled in- 
to the crowd, it may be ſome time before they can 
poſſibly get away; but, with reſpect to the latter, 
as all that are aſſembled together upon ſuch an oc- 
caſion muſt be ſome way guilty, therefore more 
rough and violent meaſures may be made uſe of for 
diſperſing them, and for preventing the miſchief 
they intended. But in both theſe caſes the law is 
now certain and indiſputable. Your Lordſhips all 
know that by a late ſtatute, which 1s in force in 
Scotland as well as England, the power of the civil 
magiſtrate, in the caſe of any mob or riotous al- 
ſembly, is fully and diſtinctly regulated; yet even 
by that law, which I have often heard complained 
of as a law not tolerable in a free country, there is 


-no expreſs power given to the magiſtrate or his 
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« affiſtants to make uſe of fire-arms ; ſo cautious was 
« the Legiſlature, even at that time, when tumults 
« were more frequent and more dangerous than they 
« are at preſent, of giving a legal authority for the 
« making uſe of ſuch weapons. After reading the 
« proclamation, and after giving the mob an hour's 
« time to diſperſe themſelves, and to depart to their 
« habitations or lawful buſineſs, the peace-officers 
« may then, by that law, ſeize or diſperſe thoſe who 
« ſhall afterwards continue unlawfully afſembled 3 
« and if any perſon, by reſiſting them, ſhall happen 
« to be killed, maimed, or hurt, the peace-officers 
and their aſſiſtants are indemnified ; but I doubt 
« much if a magiſtrate would be indemnified, even 
by this law, ſhould he take the ſhort way of diſ- 
« perfing a mob, by ordering his aſſiſtants to fire 
© among them, and ſhould thereby kill any perſon 
« who had committed no overt-act of reſiſtance ; ei- 
« pectally if ic ſhould appear, that he had fired upon 
« the mob without any neceſſity for ſo doing, and 
even without any extraordinary provocation. 

In ſuch a cafe, my Lords, if the magiſtrate, or 
© any of his aſſiſtants who did fire, were to be pro- 
« ſecuted by the laws of England, I believe he would 
be brought in guilty, ar leaſt of manſlaughter 
and, as what is deemed manſlaughter by the laws 
© of England, is generally deemed murder by the 
laws of Scotland; and as every killing is deemed 
murder by the laws of that country, unleſs it hap- 
© pens by chance, or /? defendendo, therefore the 
* judges had no power, by the laws of that country, 
* toadd any ſuch exception, as has been mentioned, 
to the interlocutory ſentence z nor did the priſoner 
pretend to found his innocence or his defence upon 
© any ſuch exception; for both he and his lawyers 
* were very well convinced, there was no pretence 
for ſuch an argument from any of the laws of his 
country. And with reſpect to that of King James 
© VI, which was mentioned by the reverend Prelate, 
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I am not at all ſurprized it was not pleaded, or ſo 
much as mentioned by the counſel for the priſoner ; 
on the contrary, I am rather ſurprized it was not 
made uſe of againſt him; for from that law it ap- 
pears, that his firing, or giving orders to fire, was 
downright murder. That law was made for pre- 
venting or quelling riots and tumults within the 
city of Edinburgh , for which purpoſe the magi- 
ſtrates of that city are enabled, with the King's al- 
lowance, to raiſe ſoldiers on pay, to uſe haquebuts 
and all other arms when they ſhall think expedi- 
ent; and if any perſon reſiſting the ſaid magiſtrates 
in the quelling of any riot, Fal be hurt or ſlain, 
the magiſtrates and their aſſiſtants are indemnified; 
providing ſuch hurt or killing was with long weapons, 
and not by ſhooting haquebuts, or the like, I need 
not acquaint your Lordſhips, that haquebut was the 
name then uſed in that country, and formerly in 
this, for fire- arms; and that by long weapons was 
meant halberts, battle-axes, and ſuch weapons as 
are commonly uſed by all aſſiſtants to officers of 
Juſtice, in that part of the iſland as well as this, 
Thus your Lordſhips ſee, that killing with any 


ſort of fire-arms was expreſly excepted out of that 


law; and therefore that law was ſo far from being 
in favour of the priſoner, that there might from 
thence have been drawn a very ſtrong argument 
againſt him. 

I know, my Lords, it will be ſaid, that the 
officers of juſtice and their aſſiſtants, eſpecially His 
Majeſty's troops, when they happen to be called to 
the aſſiſtance of the civil magiſtrate, are in a very 
unlucky ſituation, if they are not to be allowed to 
make uſe of the arms in their hands, for prevent- 
ing their being knocked on the head with ſtones 
and brick-bats, This I ſhall readily grant, and! 
wiſh ſome proper regulation were made for the di- 
rection and ſecurity of the gentlemen of the army 3 
but we are now to conſider the law as it ſtands 


© al 


A. 1737. DEBATES. 


« at preſent; and as the law now ſtands in England, 
« as well as Scotland, if an innocent perſon ſuffers 
« death by firing, eſpecially if that firing was before 
« any proclamation read, the perſon that fired, and 
« he who gave him orders to fire, might both be 
« proſecuted for murder; I am afraid neither of them 
would have any reſource but in the King's mercy. 
« The ſoldiers may, upon ſuch occaſions, make uſe 
« of their ſcrewed bayonets for diſperſing or ſeizing 
« the rioters; by ſo doing they can hurt none but 
« thoſe that reſiſt them; but I would not adviſe them 
« to fire, unleſs they ſhould find themſelves in very 
« oreat danger of being overpowered, and perhaps 
* murdered by the mob. 

As for the other objection againſt this interlocu- 
« tory ſentence, it is founded intirely, my Lords, 
upon the method of proceeding, and may be an 
objection againſt the laws of that country, but can 
« be no objection againſt this trial in particular. In 
« that country the priſoner has a copy of his libel or 
« indiftment delivered to him, and has time allow- 
ed him to conſider and conſult with his lawyers, 
« what defence he thinks proper to make. Theſe 
« defences are afterwards conſidered by the court, 
and if they obſerve any facts that can any manner 
« of way contribute towards his juſtification, he is 
allowed proceſs for ſummoning witneſſes to prove 
ſuch of them as are denied by the proſecutors ; but 
* if they be ſuch as can no manner of way contribute 
towards his juſtification, or ſuch as are admitted by 
the proſecutors, he is not allowed to take up the 
time of the court with impertinent or needleſs exa- 
© minations ; and the reaſon of this is, becauſe the 
© examination of witneſſes is in that country carried 
© on ina more tedious, but a much more certain 
and ſolemn manner, than in this. The evidence 
© of every witneſs is taken down in writing by the 
© clerks at the table, and after he has been fully exa- 
© mined, and croſs-examined, his evidence is read 
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over to him, and he mult ſign or put his mark to 
it, in order that it may remain as a record againſt 
him, in caſe it ſhould ever afterwards appear that 
he had wilfully perjured himſelf in the leaſt article 
of his evidence. Though this method carries 
along with it a great ſecurity againſt perjury, yet it 
has laid the criminal courts there under a neceſſity 
of reſtraining the priſoner, and confining him to 
the proving of thoſe facts that are material, and 
denied by the proſecutor ; but this can never be 
any diſadvantage to a priſoner, or to a perſon in- 
dicted, unleſs the court ſhould exclude him from 
proving what was really material; and if the court 
ſhould do any ſuch thing, the jury would proba- 
bly conſider it in their verdict, 

This method of proceeding, my Lords, may 
perhaps appear a little extraordinary to moſt of 
your Lordſhips, who have always been accuſtom- 
ed to a difterent method z RESALE has cer- 
tainly ſome advantages, whic ethod obſerv- 
ed in this country, has not; and let this method be 
good or bad, it is the method of proceeding eſta- 
bliſhed by the laws of that country, which cannot 
be altered by any court, or by any judge, If it 
could be ſaid, that the court of Juſticiary in Scet- 
land had debarred Porteous from proving any facts 
he deſired leave to prove, ſome objection might 
then be made to the trial ; but the truth 1s, as 
will appear upon the face of the trial, there was 
not any fact he deſired leave to prove, but what 
was either admitted by the proſecutors, or he was 
admitted to prove; and particularly as to his hav- 
ing had previous orders from the magiſtrates, all 
he contended was, That he had orders from the 
magiſtrates to make his guard charge with ſhot, 
and even to fire among the mob in caſe of reſiſt- 
ance 3 and he did not ſo much as deſire, nor was 
there any. occaſion for his deſiring leave to prove 
this fact, becauſe it was admitted by the proſecu- 
| | 6 tors 
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tors in their pleadings, and was likewiſe admitted 
in their printed information; nay, there was not 
any one fact, nor any circumſtance in his beha- 
« yiour, either before or after the committing of 
« that crime, upon which he could pretend to lay 
the leaſt ſtreſs, with reſpect to his vindication, but 
© what was either admitted by the proſecutors, or he 
vas admitted to prove; ſo that I am ſurprized to 
hear it ſo much as inſinuated, that the leaſt inju— 
« ſtice was done him in this reſpect. On the con- 
« trary, by the whole tenor of the trial, it appears 
© he reſted his innocence intirely upon a flat denial 
that he either fired, or gave orders to fire. 
And now, my Lords, with reſpect to the jury, 
J muſt think it a little hard: I believe it is not 
« uſual for your Lordſhips to paſs any cenſure upon 
© the verdict of twelve men delivered upon oath. 
« Beſides, theſe twelve men were all either gentle- 
men, or ſubſtantial merchants or tradeſmen ; they 
were none of the mob, nor were there any taleſ- 
men among them: They have no ſuch thing in 
that country; when it comes to a gentleman's turn 
to attend upon a jury, he mult attend, he cannot 
« excuſe himſelf by giving a ſhilling or half a crown 
to the ſheriff*s officer, Theſe gentlemen were, 
perhaps, perſonally acquainted with many of the 
© witneſſes ; ſome of them were perhaps themſelves 
© at the execution ; and therefore it muſt be allow- 
ed, they were better judges what credit was to be 
given to the ſeveral witneſſes, than any of your 
* Lordſhips can be. It was poſitively affirmed by 
* ſeveral witneſſes, that they ſaw Porteous fire; it 
vas politively affirmed by ſeveral others, that they 
© heard him give orders to his guard to fire; other 


* witneſſes ſaid, they did not ſee him fire, and that 


they heard him call to his men not to fire. Both 
* theſe might have been true; but ſuppoſe they could 
not, ſurely the gentlemen of the jury were better 


* judges which ſide they ought to give credit to, 
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than any Lord of this houſe can now pretend to 


be; and their having brought in a ſpecial verdict, 
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< is to me a full proof they were, what every jury 


ought to be, altogether impartial, 
"1 


But, my Lords, from this ſpecial verdict, I find 
an occaſion is taken to find fault with the ſeverity 
of the ſentence, I ſhould be glad to know from 
thoſe noble Lords, who have found fault with this 
ſentence, what they think the judges might have 
done ? For, in my opinion, they could do nothing 
but what they have done. I have told your Lord- 
ſhips, we have no ſuch thing as manſlaughter in 
Scotland; the jury, by their verdict, had found the 
priſoner guilty of killing and wounding a great 
many of His Majeſty's ſubjects, but that he had 
been provoked by the throwing of ſtones, by which 
ſome of his men were wounded. What could the 


judges do in this caſe ? They muſt either determine, 


that the killing was murder, or they muſt have 
ſaid it was /e defendendo, or by chance: No law in 
the world could have juſtified them in determin- 
ing, that the priſoner had killed theſe people by 
chance, or /e defendendo ; therefore they were ob- 
liged to determine it was murder, and to paſs ſen- 
tence accordingly, They might perhaps have re- 
commended him to the crown as a proper object 
of mercy ; but do not find they did, and I muſt 
beg leave to ſay, I do not think they had any rea- 
ſon todoſo; for, though I would go as far as any 
man, in juſtifying an officer for executing his or- 
ders, and performing his duty with courage and 
reſolution yet, in our own dominions, and among 
our own ſubjects, except in caſes of an open rebel- 
lion, I think a great tenderneſs ought. to be ſhewn 
towards the people: I am ſure a man of real cou- 
rage always will; and though the unfortunate man, 
whoſe trial is under our conſideration, is now dead, 
yet I cannot help ſaying, that upon the occaſion 
{or which he was afterwards condemned to die, he 


c behaved 
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« behaved more like a madman than like a prudent 
and brave officer, 
I ſhall not pretend, my Lords, to juſtify every 
« part of the law of Scotland, or every method they 
have of proceeding in their courts of juſtice. There 
is not, there never was, I believe, a body of laws 
« in the world, againſt which a great many objecti- 
« ons may not be made, In every country, the in- 
« habitants are apt to extol the juſtice and perfection 
« of their own laws; and thoſe who are of a diffe- 
rent country, are ſometimes apt to miſtake the 
« greateſt beauties for great imperfections. I do not 
pretend to underſtand the law of this country, it 
is none of my buſineſs ; but I think I could point 
out ſeveral imperfections ; I ſhall only mention 
one, which I really take to be not only an imper- 
« fe&tion, but an abſurdity. By the law of this king- 
dom, if a rich man is convicted of felony, the ſhe- 
© riff is to be a great gainer by his conviction z he 
© may perhaps acquire an opulent fortune by ſuch 
« conviction, and yet that very ſheriff is the man 
who is to name the jury who are to try him, and 
may name ſuch perſons as he thinks fit. Accord- 
ing to this method, a rich man muſt take great 
care never to be indicted for felony, or at leaſt ne- 
ver to let it come to a trial, however falſe and ma- 
licious the proſecution may appear to be; for if he 
fhould allow it to come to a trial, I think he ſtands 
more than an equal © ce of having a verdict a- 
gainſt him; becauſe as ſoon as that verdict is re- 
turned, the ſheriff becomes his heir, or at leaſt his 
+ executor, and may immediately take poſſeſſion of 
his perſonal eſtate. I could mention many other 
* imperfections, and perhaps errors, in the law of 
© England, and I do not doubt but there are as ma- 
ny in the law of Scotland; but neither the one nor 
the other ought to be altered in any material point, 
without very mature conſideration ; otherwiſe we 
may happen to create two new imperſections for 
6 every 
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© every one of the old we attempt to remove. The 
c laws of Scotland, upon which the unfortunate man, 
£ whoſe caſe is now under our conſideration, was 
condemned, may be wrong; the methods of pro. 
© ceeding, by which he was tried, may be ſevere: 
« But ſuch as they are, they were then, and are ſtil 
© the laws of that country, according to which the 
< Judges were bound by their oath to proceed and 
determine: therefore, if your Lordſhips come to 
any reſolution relating to that trial, your reſolution 
< ought, in my opinion, to be, That it was regu. 
* lar and juſt; and ſuch a reſolution will, I am ſure, 
© contribute more to the peace and tranquillity of 
the kingdom, and to the ſafety of His Maje- 
« ſty*s ſubjects, than any cenſure you can put upon 


'S. 26? 


As this motion was not much inſiſted on, there 


was not any thing ſaid by way of reply, nor any di- 
viſion upon it, 


The chief ſpeakers for the motion, were, Lord 
Carteret, Lord Bathurſt, the Earl of Wincheiſea, and 
the Lord Lovel. The Lord Chancellor and the Bi- 
ſhop of Saliſbury ſpoke againſt the trial, but thought 
they had not ſufficient lights to paſs any cenſure uy- 
on it; and the chief ſpeakers againſt the motion, 
and in favour of the trial, were, the Lord Hervey, 
the Earl of Findlater, the Earl of Jay, the Duke 
of Argyle, and the Earl of Scarborough, 


Upon occaſion of this debate, the Duke of Argy!: 
propoſed that the judges ſhould deliver their opinions 


upon the following queſtions relating to the above 
act, Viz. 


© 1, If an execution ſhould be performed in 
Stocks market, where a guard of the regular troops 


— > ſhould be drawn up by lawful commind to pre- 


vent 
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vent a reſcue of the criminal, and ſhould ſeveral 
« ſtones thrown from among the croud, light among 
« them, by ſome of which ſeveral ſoldiers ſhould be 
© bruiſed and wounded 3 would ſuch a guard be 
« ovilty of a crime, if by firing among the crowd, 
« they ſhould kill ſeveral perſons? And if guilty of 
a crime, what crime it would be? 


2. Upon occaſion of a riot in or near a town, 
© where a regiment is quartered, ſhould the ſheriff 
© of the county order the commanding officer to aſ- 
« ſemble the regiment, and march to his aſſiſtance 
« againſt the rioters, is ſuch officer obliged to obey, 
or may he obey ? And what penalty there is, if 
he ſhould refuſe ? 


3. If a detachment of the army is ordered 


© to prevent a number of people from pulling down 
of houſes, or committing any other illegal action, 
and that the commanding officer of ſuch detach- 
* ment has orders to repel force by force, can ſuch 
* detachment lawfully make uſe of force by firing, 
* unleſs they are attacked by the rioters ? 


* 4. In caſe rioters ſhould be pulling down hou- 
* ſes, or doing any other miſchiet in one part of the 
town, and a detachment of the army ſhould be 
© ordered, in aid of the civil magiſtrate, to march 
* thither to diſperſe them, and a number of people 
* ſhould aſſemble, and ſtop up ſuch of the paſſages 
through which ſuch detachment muſt neceſſarily 
* paſs, whether ſuch detachment may uſe force to 
* diſperſe the people ſo aſſembled, in order to paſs 
* that way, without being firſt attack*d by them ?? 

Ordered accordingly, 


Suppoſing ſuch an execution in Edinburgh Graſs- 
* market, the Scotch judges to anſwer the ſame que- 
* ſtions by the Scotch laws, and ſign their opinions. 

Ordered accordingly, The 
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The three judges before-mentioned, being arti. 
ved from Scotland, according to order, there aroſe 2 
queſtion in the houſe of Peers, whether they Ought 
to be examined at the bar, at the table, or upon 

which queſtion was debated for 
ſome time on Friday, April 29 ; but the Earl of I 
— — having propoſed, that the houſe ſhould reſolve itſelf 
into a committee, to ſearch precedents in relation to 
that queſtion, the ſame was agreed to, and it was re- 
ſolved, That the houſe would, on the Monday fol. 
lowing, reſolve itſelf into the ſaid committee; and 
accordingly, on that day, the houſe being reſolved 
into the ſaid committee, the queſtion was again fully 
debated, and the arguments for examining them at 
the table, or upon the wooll-ſacks, were to the fol- 


lowing effect, viz. 


© My Lords, as I was not one of thoſe Lords who 


« defired the attendance of any judge or judges from 
© Scotland, J cannot certainly tell what was the true 
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meaning of their being ordered to attend ; but as 
no enquiry has been made into any part of their 
conduct, as no reſolution of the committee ſeemed 
to be directed againſt any of them, I cannot 
think they were called up, or meant to be called 
up, as perſons guilty of any crime or miſdemean- 
or; and as they had nothing to do with any ching 
that happened when Porteous committed that crime 
for which he was condemned to die, nor with any | 
thing that happened at the time that unfortunate 
man was murdered, I cannot think they were call- 
ed up as witneſſes in any part of that affair; there- 
fore I muſt ſuppoſe the only reaſon for deſiring 
their attendance proceeded from the authentic co- 


< py of Porteouss trial now upon your table. 1 
£ ſuppoſe, from that trial, ſome doubts and difficul- 
ties had occurred to your Lordſhips with regard 


© to the laws of Scotland, and the judicial pr 
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« ings of the ſupreme court of Juſticiary in that coun- 
« try 3 and that therefore you deſired the attendance 
« of thoſe three Judges, in order to reſolve thoſe 
« doubts, and remove thoſe difficulties. 

« If this be the caſe, my Lords, I muſt think you 
can aſk thoſe Judges no queſtions, nor can they 
« anſwer any queſtions, till they are brought into the 
« houſe in a regular manner, and placed according 
to their rank upon the wooll-ſacks. I am indeed 
« ſurprized, that no regulation for this purpoſe was 
made by the articles of the Union, and I am as 
much ſurprized to find we have continued for ſo 
many years without making ſuch a regulation; 
for as the laws of Scotland are very different from 
« thoſe of England, there 1s as great a neceſlity for 
« this houſe's being always provided with the atten- 
dance of ſome, at leaſt, of the Scotch Judges, as 
there is for our having ſome of the Exgliſb Judges 
« always among us. In this houſe laws are to be 
« paſſed relating to Scotland as well as England, in this 
« houſe appeals in all cauſes from Scotland as well 
« as England, are to be ultimately and finally deter- 
© mined 3 in this houſe a Peer of Scotland may 
come to be tried for a crime committed in Scot- 
© land, and for which he is to be tried according to 
© the laws of Scotland; nay, in this houſe we may 
have occaſion to paſs laws for regulating the courts 
of juſtice in Scotland; and how we can juſtly and 
* conſcientiouſly anſwer either of theſe purpoſes, 
without having ſome of the Scotch Judges among 
© us, is what I can no way comprehend, Ir is true, 
we have at preſent, we have had ever ſince the 
© Union, ſome of the ſixteen Repreſentatives of the 
© Peerage of Scotland, who are, or have been, great 
* maſters of the laws of their own country, as well 
* as of the laws of many other countries; but this 
is a good fortune we are far from being ſure of. We 
may have ſixteen Peers ſent up from Scotland, not 
* one of whom may know more of the laws of we 
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land than moſt of us can pretend to know of the 
laws of England; and in that caſe, I ſhould be 
glad to know, how it would be poſſible for us to 


proceed upon, or determine any affair which re. 
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« quired a thorough knowledge, or at leaſt, a full 


information, as to the laws of that country ? 
From this conſideration, my Lords, I rea]! 
think it inconſiſtent with the dignity of this houſe, 
and with the honour and character of our proceed. 
ings, not to have the attendance of ſome of the 
Scotch Judges, in order to give us proper lights, 
and ſuch as may be depended on, into the laws 
and cuſtoms of that country ; for ſurely, no man 
can form a good opinion of the proceedings of any 
aſſembly, where the members determine without 
either knowledge or information ; and for this rea- 
ſon, I am ſurprized this affair was not particularly 
thought of, and expreſly regulated at the time 
the Union was concluded, If it had been thought 
of at that time, I believe there is no doubt to be 
made, but that the Judges from Scotland, ap- 
pointed or ordered to attend this houſe, would 
have had places aſſigned them upon the wooll. 
ſacks, next to the Judges of the ſame rank in 
England ; and tho? this affair was at that time neg- 
lected to be expreſly and particularly regulated, 
yet it is an affair, which I think, the people of 
Scotland may inſiſt on from the general terms of 
the Union; and it is an affair which, in my opi- 
nion, your Lordſhips cannot well refuſe, By the 
articles of Union it is expreſly ſtipulated, that 


there ſhall be but one Parliament for this united 


kingdom, and that the ſubjects ſhall have a com- 
munication of all advantages, except where 0- 
therwiſe agreed in the articles of union. Is it not 
a great advantage to the people of England, to 
have their learned Judges always preſent in this 


© houſe, in order to give us that information, which 
« 1s neceſſary in all caſes where a doubt ariſes about 
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the eſtabliſhed laws and cuſtoms of England? If 
« this be an advantage, as it certainly is, the peo- 
« ple of Scotland have a good title to claim the ſame 
« advantage, and to inſiſt upon having ſome of their 
« Judges likewiſe preſent in Parliament, for the 
« ſame neceſſary purpoſe. This is an advantage, I 
« ſay, they have a good title, from theſe general 
« words, to claim; becauſe it is no way excepted 
« by any article of the Union; and as every honour 
js an advantage, they have a right to claim, that 
« the ſame honours, the ſame reſpect may be ſhewn 
| « by this houſe to the Judges of Scotland, as are 
« ſhewn to the Judges of England, except that on- 
ly of allowing a preference to the latter, with re- 
« ſpect to their reſpective ranks or degrees. 

As this houſe has ever ſince the Union had the 
good fortune to be ſupplied, from time to time, 
with noble Lords, eminent for their knowledge 

| and experience in the laws of their country, 
* who happened to be of the ſixteen choſen to re- 
« preſent the Peerage of Scotland, it has prevented 
| our taking notice of this defect in the Union; and 
| © it has prevented the people of Scotland's laying 
| claim to that advantage, which they certainly, in 
* my opinion, have a title to claim; it has even 
prevented their being ſenſible of any want in this 
, « reſpe&t : This, my Lords, contributes greatly to 
the honour of ſome Lords we have had among 
© us from that country, and likewiſe to the honour 
* of ſome we have till the happineſs to have a- 
| * mong us; for I muſt do ſo much juſtice to ſome 
| * of the noble Lords of that country we have now 
© among us, as to ſay, that I believe we ſtand 
* now as little in need of information from the 
* learned Judges of Scotland, as ever we did in any 
former Parliament; but this advantage muſt of 
* courſe ceaſe in a generation or two; fir as no new 
title of honour can be granted in Scotland, we can 
* expect few or no lawyers from that country in the 
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very next age. I believe your Lordſhips are all 
ſenſible, we ſhould often be at a great loſs, even 
with reſpect to the laws of England, if we had ng 
learned Judges to have recourſe to, nor any Peers 
who had been raiſed to the honour of Peerage, on 
account of their profound ſkill and experience in 
the laws of their country; and from thence your 
Lordſhips muſt ſee how neceſſary it will probably 
be for this houſe, in future times, to have always 
ſome of the learned Judges of Scotland attending, 
This is the firſt time any of them have ever been 
called to attend, it is the firſt time it has ever been 
thought neceſſary to aſk them any queſtions ; and 
if yourLordſhips oblige them now to attend, if you 
think proper to aſk them any queſtions, I hope you 
will ſhew them the ſame honours, the ſame re- 
ſpect, you would do to the Judges of any of the 
courts of MWeſtminſter- hall, if they ſhould be or. 
dered to attend for the like purpoſe. 
To put this matter in a clear light, give me 
leave, my Lords, to ſuppoſe a writ of error 
brought into this houſe from any of the courts in 
Weſtminſter-ball, from the court of King*s-bench, 
for example; ſuppoſe upon reading the cafe, va- 
rious doubts and ſcruples ſhould occur to ſome of 
your Lordſhips, with regard to the laws relating 
to that particular caſe, and with regard to the pro- 
ceedings below, for the clearing up of which, you 
ſhould deſire to aſk the Judges ſome queſtions, 
and for that purpoſe ſhould order them to attend 
at the hearing; ſurely, you would not call them 
to the bar, you would deſire them to attend only 
in their places upon the wooll-ſacks. Again, ſup- 
poſe this very affair of Porteous had happened at 
Newcaſtle inſtead of Edinburgh ; ſuppoſe he had 
been tried and condemned by the Judges up- 
on the aſſizes there; and ſuppoſe you ſhould 
order the Judges, by whom he was condemned, 
to attend, in order to anſwer ſome queſtions, and 
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to explain ſome doubts, relating to his trial and 
condemnation, would your Lordſhips order them 
to attend at the bar? No, my Lords, you could 
not; you, at leaſt, would not deſire their atten- 
dance any where, but in their uſual places upon 
the wool-ſacks. Therefore, from a parity of rea- 
ſon, if your Lordſhips defire the Judges of the 
ſupreme court of 7ufticiary in Scotland, which is 
the ſame with the court of King*'s-Bench in Eng- 
land; I ſay, if you deſire thoſe Judges to attend, 
if you deſire to ask them any queſtions about the 
laws and cuſtoms of Scotland, you ought firſt, in 
my opinion, to take the proper method tor giving 
them the places due to them upon the wool-facks ; 
in order that they may from thence anſwer ſuch 
queſtions, as you have a mind to put to them ; 
for, if they ſhould anſwer queſtions from any other 
place, I am afraid, the greateſt part of their coun- 
trymen will be apt to ſay, they have done what I 
ſhall not chuſe to expreſs. | 

* But now, my Lords, ſuppoſe the Judges you 
have called up, are not to have any queſtions put 
to them as Judges, but that they are to be examin- 
ed as witneſſes, in order to fee if they can give 
you any light into the affair now depending be- 
tore you; yet as judges of one of the ſupreme 
courts of Scotland, and, conſequently, as having a 
right to be within the houſe, they ought to be 
examined at your table, which 1s the place, I be- 
lieve, where the Judges of England would be ex- 
amined, if they were to give evidence in any affair 
before you; for it appears upon your journals, 
that in the year 1689, two gentlemen had the ho- 
nour of being examined at your table, tho* they 
were not then Judges, but only becauſe they had 
been Judges, and, as ſuch, had had places within 
the houſe. For this reaſon, the gentlemen who 
are attending by your order, if they are to be exa- 


mined as witneſſes, ought, I think, to be examin- 
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ed at the table; ic is what, in my opinion, they 
have a right to inſiſt on by the articles of the 
Union between the two nations, which I hope ycur 
Lordſhips will never break through, in the mot 
trifling circumſtance, without the unanimous con- 
ſent of both. 

I hope, my Lords, no incroachment will ever 
be made in this houſe upon the right of any pri. 
vate man; I hope the meaneſt ſubject will always 
be able to ſue with ſucceſs in this houſe, for any 
right or privilege he can ſhew a juſt claim to; but 
the right now in diſpute before your Lordſhips, is 
not the right of a private man, nor is it a right of 
a private nature; it is the right of a whole people, 
it is the right of a nation once free and indepen- 
dent, and, it 1s a right ſtipulated by one of the 
moſt public and moſt ſolemn contracts that was 
ever made; a contract which on our parts we are 
obliged to obſerve and fulfil with the greateſt ni- 
cety, becauſe the people of Scotland truſted intirely 


to our honour for a faithful performance; a ſub- 


mitting to be governed by one and the {ame Par- 
liament, in which they knew we would always 
have a great majority, was really in effect ſubmit- 
ting every thing to our honour; and J hope, they 
ſhall never have the leaſt occaſion to repent of the 
confidence they have repoſed in us. For this rea- 
ſon, in all caſes, where the rights or the privileges 
of the people of Scotland, by virtue of the articles 
of Union, come to be queſtioned, I ſhall always 
have a ſtrong biaſs in their favour, eſpecially when 
the matter in queſtion relates to a piece of mere 
ceremony. But in the preſent caſe, I muſt think, 
there can be properly no queſtion ; for, whether 
the Judges of Scotland ought to be in this houſe as 
aſſiſtants, to give their opinions upon ſuch matters 
of law, as may ariſe in the courſe of our proceed- 
ings, in the ſame manner as the Judges of England 


do, is a queſtion, I think, determined not only by 


s the 
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« the articles of Union, but by the very nature of 
« the thing itſelf ; becauſe while Scotland continues 
© to be governed by laws different from England, 
© jt will be impoſſible for us to do our duty without 
« ſuch aſliftance. 

My Lords, as nothing contributed more than 
the Union between the two kingdoms, towards ſe. 
« curing the proteſtant ſucceſſion in the preſent il- 
« luſtrious family, ſo there is nothing can contribute 
© more to the preſervation of that ſucceſſion, than 


| © the rendering that Union every day more firm and 
| © unalterable ; which can no way be done more ef- 


« fetually, than by cementing the people by an 
Union in hearts and affections, as well as an Union 
« eſtabliſhed by law. While we have ſuch a majo- 
© rity in both houſes of Parliament, the people of 
Scotland will always find it impoſſible to break 
through or diſſolve the legal Union that ſubſiſts 
© between us; but, if we ſhould ever make uſe of 
« that majority, which I hope we never hall, to 
break through or incroach upon thoſe articles 
© which have been ſtipulated between us, the legal 
© Union will be of little force, it will only ſerve to 
make them deſperate, and to run the riſque even 


| © of their own perdition, in order to rid themſelves 


© of the yoke they groan under. They will be apt 
© to aſcribe to the preſent royal family all the ills 
© they feel, or imagine they feel; and, it they ſhould 
* unanimouſly join in a contrary intereſt, we know 
they would be ſupported by a numerous party in 
© this part of the iſland, as well as by a powerful 
party beyond ſeas ; for which reaſon we ought to 
take all poſlible care, not to give them any juſt 
ground of complaint; we ought even to avoid a 
* meaſure which may be made uſe of by the ene- 
mies of the government, for ſowing diſcontent 
and diſaffection in that part of the iſland. The 
minds of the people in that country, are at preſent 
in great agitation; the bringing up of ſo many 

| R 3 « gentlemen, 


243 


4 
{4 
„ 
4 
1 
k 
4 
pl 
' ; 
#4 
H 
0 
* 


244. 


Na 


TD BP © 25 Wu MY WF go UF | 


PARLIAMENTARY A. 173. 


gentlemen, on account of a murder committed by 
the very dregs of the people, muſt give them 1 
good deal of concern; and, we may ſuppoſe that 
every man's attention is fixed upon the behaviour 
of this houſe towards their Judges: If we treat 
them with any ſeeming diſreſpect, if we treat them 
in any manner different from that, in which the 
Judges of England would be treated upon a like 
occaſion, I am afraid the people in genera] will 
look on it as an indignity offered to the whole 
nation, and as a violation of the articles of Union; 
therefore, I hope your Lordſhips will not examine 
them at all, or examine them in a manner to 
which no exception can be taken. 

As Jam not of that country, I have ſpoke with 
the more {freedom in this debate, becauſe I think 
I cannot be ſaſpected of prejudice or partiality. If 
I have any, I confeſs it is upon that ſide, on which! 
think my own honour and the honour of my coun- 


try molt deeply concerned, which I take to be 


in a moſt exact obſervance, not only of the words, 
but of the ſpirit and intention of the articles of 
Union. We contracted together as nations quite 
independent of one another, and by the whole te- 
nor of the contract it appears, that the ſubjects of 
both kingdoms are intitled to equal honours, pri- 
vileges, and advantages. We have. no pretence 
to any pre-eminence, but only that thoſe of any 
rank in England ſhall have the precedence of thoſe 
of the ſame rank in Scotland. This they have 
always ſince the Union allowed us, and I hope we 
ſhall never diſpute conferring upon any gentleman 
of rank in Scotland, thoſe marks of honour or reſ- 
pect, which are beſtowed upon gentlemen of the 


ſame rank in England. I ſhall not pretend to 


preſcribe to your Lordſhips what method you are 
to take for conferring thoſe marks of honour or 
reſpect; as the Judges of England fit here by 
virtue of the King's writ, I ſhould think the moſt 
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« regular way would be, to addreſs his Majeſty to 


order ſuch writs to be iſſued, as may be thought 

« proper, for enabling the three Scotch Judges now 
attending by your Lordfhips order, to come and 
take their places upon the wool-ſacks; but I ſhall 
make no motion for this purpoſe, till I hear rhe 
ſentiments of other Lords upon the ſame ſub;ect. 


| The anſwer was in ſubſtance as follows : 

2 | 
3 « My Lords, I am ſure I am as ignorant as The anger, x 
e © the noble Lord who ſpoke laſt, how the three 
0 « Scotch Judges came to be lent for, or what were 


Lg 


the reaſons for ſending for them. Whether their 


h © attendance was deſired, in order that they might 

k be examined as witneſſes in the affair now depend- | 
If ing before us, or in order that they might anſwer fl 
1 « queſtions and give their opinions as Judges learn- 1 
n © ed in the laws of Scotland, is what I know no- 1 
be * thing of; for I was no ways privy to the deſign 1 
s, * of making ſuch a motion, nor did I know any | 
of * thing of it till I heard it made; and I gave my 4 
te * conſent to it, only becauſe I ſuppoſed the noble C 
e Duke who made it, had good reaſons for ſending 
of * for them, which would appear at the proper time 1 
ri- from the queſtions he ſhould ask, and the caſes he | 
ce * ſhould put to them, I very well remember, that 4 
ny da few days before the motion was made for or- | 
ſe * dering theſe three Judges to attend, a motion was 4 
ve made by a noble Lord near me, for ordering one Y 
We * of theſe Judges, I mean the Lord Juſtice Clerk, to a 
an | * attend, which motion was upon a diviſion diſagreed f 
eſ⸗ to; but if I did not miſtake the noble Lord who | 9 
he made that motion, he did not mean to ſend for | | 
to * that gentleman as a Judge, but as an officer of ; 
are * ſtate, and as one very much entruſted, by virtue 

or * of his office, with the civil government of that | 
by country; he did not mean to fend for that gentle- 
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man to anſwer any queſtions about the laws of 
cotland, but to anſwer for his own conduct about 
the time Portcous was murdered; and as I thought 
the conduct of that gentleman was not ſuch as it 
ought to have been upon that occaſion, I joined 
with the noble Lord in his motion; but I then 
had, as I generally have, the misfortune to be of 
the wrong ſide of the queſtion. 
< Notwithſtanding the ill fate of this motion at 
firſt, yet, my Lords, it might probably have been 
renewed in the courſe of our inquiry; but in a 
few days after, a noble Duke ſtood up and moved 
that this very Lord Juſtice Clerk, together with the 
two ſenior Judges of the ſame court, might be or- 
dered to attend; which was accordingly agreed to, 
and this made the renewal of the firſt motion un- 
neceſſary. This different method of ſending for 
him, appeared to me at firſt as a matter of no 
great moment; but now I muſt ſay, I wiſh the 
firſt motion had been agreed to, becauſe in that 
caſe, I believe we ſhould have had no ſuch ſecond 
motion ; I believe none other of the Scotch Judges 
would have been ſent for; and if none other of 
them had been ſent for, we ſhould at this time at 
leaſt have had no ſuch queſtion as the preſent be- 
fore us; for tho' I am in my own opinion very 
clear in the queſtion now before us, yet I wiſh 
with all my heart no ſuch queſtion had upon this 
occaſion occurred, 
Whether the Judges of Scotland, my Lords, 


have a right, by the articles of Union, to inſiſt 


upon having the King's writ for being preſent in 
this houſe, and for having places among the other 


Judges upon the wool-facks ; or whether it be ne- 


* ceſlary for us to have their attendance, are queſ- 
tions, which, I think, are not properly now be- 


o 
( 


6 


fore us; and therefore I ſhall not take up your 

Lordſhips time with inquiring into them; but! 

am ſure no Judge of Scotland was ever yet _ 
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ted to be preſent, nor have any of them now a 
right to come within this houſe; for no man can 
come within our bar but by patent, by writ, or by 
cuſtom. The Judges of England have their pla- 
ces upon the wool-ſacks by the King's writ, and 
till the Judges of Scotland get writs of the ſame 
nature, they have no right to come within our bar, 
nor have we, I think, a power to bring them 
within the bar, becauſe it would, in my opinion, 
be an encroachment upon the King's prerogative, 
Nay, I muſt go farther, I donot think the King 
himſelf, even with the conſent cf this houſe, can 
iſſue out any ſuch writ; ſor even the King's power 
of iſſuing ſuch writs is limited by cuſtom. His Ma- 
jeſty may by cuſtom, and by his prerogative, create 
as many Dukes, Marquiſſes, Earls, Viſcounts, or 
Barons as he pleaſes; but I do not think he can 
grant, or rather create, a new title of honour in 
Great Britain without an act of Parliament. So 
he may by writ call the Judges of England to be 
aſſiſtants to this houſe: He might likewiſe accord- 
ing to the ancient cuſtom iſſue writs for his ſer- 
jeants at law, his counſel learned in the law, and 
ſome other officers, to attend as aſſiſtants; but I 
do not think that he can iſſue writs for the atten- 
dance of any Judges, ſerjeants, counſellors, or 
officers, not warranted by ancient cuſtom: For the 
iſſuing of any writ not warranted by cuſtom, there 
muſt be an act of Parliament; becauſe it is a mat- 
ter which concerns the whole nation, it concerns 
the other houſe as well as this; and any ſuch at- 
tempt would certainly meet with oppoſition from 
the other houſe. Therefore, as the iſſuing of any 
writ for ſummoning the Judges of Scotland to at- 
tend in Parliament, was not particularly and ex- 
preſly eſtabliſhed by the articles of Union, it can- 
not now be done but by an act agreed to by all 
the branches of our legiſlature; and as it cannot 
be done without ſuch an act, it would be very im- 
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proper ſor us to preſent to his Majeſty any ſuch 
addreſs as has been propoſed. 

If the Judges of Scotland had ever had any ſuch 
writs as the Judges of England have, for ſummon. 
ing them to Parliament, if they had ever had the 
honour of having a feat within the bar, they would 
then have had a right to claim giving their opi. 
nions upon the wool-ſacks, or to be examined at the 
table; but, my Lords, as they have never yet had 
any ſuch honour, they have certainly no right to 
claim any ſuch privilege ; for it is upon the ho- 
nour of having a feat in the houſe, and upon that 
only, the grivilege of being examined at the ta- 
ble depends. To the higheſt officer in the King. 
dom, if he has no ſeat in the houſe, we cannot 
grant that privilege, without ſacrificing the honour 
ar.d dignity of the houſe, and, in my opinion, en- 
croaching upon the prerogative of the crown; 
and if we ſhould once begin to make any ſuch ſz. 
crifices, or any ſuch encroachment, God only 
knows how jar we may be induced or obliged to 
go, If we once break through the ancient rule, 
if we once begin to grant the privilege of being 
examined at the table, to any one officer who has 
not the honour of having a ſeat in the houle, 
many other officers will claim the ſame privilege; 
and I make no doubt, but the other houſe would 
immediately ſet up ſuch a claim, with reſpect to 
every one of its own members. The Judges of 
Scotland now attending, we may compel to appear 
before us in ſuch manner as we think proper; but 
let us conſider, my Lords, we cannot compel the 
members of the other houſe to come to be exa- 
mined at all before us; and therefore, if we give 
that houſe a pretence for ſetting up and inſiſting 
upon any new privilege, we muſt comply with 
it, or we ſhall be deprived of every evidence any 
member of that houſe may hereafter be able to give, 
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with reſpect to any affair depending before us; 

for as no member of the other houſe is obliged 

*0 come to be examined before us, as he cannot 

come without the leave of the houſe to which 

he belongs, we may depend on it, that houſe 

will never grant leave to any of their members 

« to be examined at our bar, aſter we have once 

« furniſhed them with a pretence for being exa- 
mined at the Table. | 

As that, my Lords, of having a ſeat in the 

« houſe, is the only title, upon which any perſon 

« can claim being examined at the table, ſo this is 

« a rule which we have hitherto molt ſtrictly and 

« moſt uniformly obſerved ; in fo much, that the 

t < higheſt officers in the kingdom have been exa- 

ir WW < mined at our bar, without any regard to the office 

| they bore, and without ſhewing them the leaſt 

.. WW © reſpect on that account. It appears upon our jour- 

„nals, that the commiſſioners of the great ſeal were 

examined at our bar, and without any more cere- 

* mony or reſpect, than would have been ſhewn to 

the moſt private gentleman in the kingdom. It 

© likewiſe appears upon our journals, that an ho- 

© nourable gentleman was examined at our bar, who 

e, was at that very time firſt Commiſſioner to the 
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Treaſury, Chancellor of the Excheguer, and not 
only a Privy-Counſellor, but, I believe, a Cabi- 
net-Counſellor to the King then upon the throne ; 
and tho* that gentleman ſtil] poſſeſſes the ſame 
employments, tho' he enjoys as many honours, 


Jut and is as much reſpected by this houſe, as any 
the « gentleman ever was in England, yet, if he were 
xa- WW © again to be examined as a witneſs in any affair 
ive before us, I hope he would, I think he ought to 
ing © be examined in the ſame manner. 

ich * This ſhews that no poſt a man poſſeſſes, no ho- 
any * nour he can have, except that of having had a 
ve, * ſeat in this houſe, can intitle him to the privilege 


of being examined at the table; and the example 
« of 
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© of the two gentlemen mentioned, who were ad- 
« mitted to read ſome records at our table, inſtead 
of reading them at the bar, in the convention of 
« eſtates in 1688, is no exception to this rule; for 
< thoſe two gentlemen, my Lords, had both been 
Judges, they had both had ſeats in the houſe, and 
the convention were certainly of opinion, they 
© had been illegally turned out, therefore they til! 
© looked on them as having a right to a ſeat in 


the houſe; and having called, or rather deſired the 


< favour of them to come and aſſiſt the houſe in read- 
ing ſome old records, they could do no leſs than 
allow them that privilege, which they were in equi- 
ty, tho? not in Jaw, intitled to. But ſuppoſe theſe 
< two gentlemen had had no pretence to have been 
admitted within the houſe, that convention was no 
< Parliament, nor was that aſſembly of Lords pro- 
< perly a houſe of Lords: They were not conſidered 
as ſuch by the nation, becauſe their acts or orders 
< were confirmed by an expreſs law paſſed in the 
next enſuing Parliament, for which there would 
© have been no occaſion, if the Parliament or nation 
© had looked upon that convention as a legal and 
© regular Parliament; therefore nothing that was 
< done in that convention can be a precedent for us, 
and much leſs can it be a foundation for our 
breaking thro' a rule that has been eſtabliſhed, 
and conſtantly obſerved ever ſince we have had 
any records of Parliament. 
I have as great a regard, my Lords, as any 
man can have for the articles of union ; I have 
as great a regard for the people of Scotland, and 
would be as loth as any man to give them a juſt 
cauſe of complaint; but, I have an equal regard 
for the honour and dignity of this houſe ; and, I 
am ſure, my ſhewing a due regard to the houſe of 
Peers, of which I have the honour to be a mem- 
© ber, can never give offence to any man of com- 
| mon 
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« mon underſtanding in Scotland; therefore I am 
certain, our ſhewing a ſtrict regard to our own 
« privileges on this occaſion, can never diſoblige any 
« great number of perſons in that country, where 
« good ſenſe abounds as much among the people, as 
« it does, I believe, in any country in the world. 
« Nay, I am convinced, a facrifice of the honour 
« and dignity of this houſe, on any account whatſo- 
« ever, would generally diſoblige the people of that 
« country as well as the people of this; for, we are 
now entruſted with the honour and privileges of 
the peerage of both nations; and, to proftitute 
« the dignity of this houſe in any reſpect, or for 
« any conſideration, would be a proſtitution of the 
« honour and privileges of the peerage of Scotland, 
das well as England. 

What benefit or advantage might accrue to the 
« people of Scotland, from having their Judges pre- 
« ſent in this houſe, what right the people may have 
from the intention and ſpirit of the articles of 
Union, to claim that benefit, and what neceſlity 
© or occaſion this houſe may hereafter have for the 
© attendance of ſome of thoſe Judges, are queſtions 
«* which I am ſure we have not time to inquire into 
in this ſeſſion ; and much leſs can we inquire into, 
© or regulate this affair, before it will be neceſſary 
© for us to examine the Scotch Judges, who are now 
attending by our order. I ſhould with all my 
© heart agree to our inquiring into that affair, if I 
thought it poſſible for us to go thro? with it be- 
* fore the end of the ſeſſion; I ſhould readily join 
in granting the people of Scotland all the right they 
* could claim, nay, all the favour they could expect 
upon the iſſue of ſuch an inquiry; but I believe it 
* will be granted, that every one of theſe queſtions 
is a little doubtful, and of great moment; there- 
* fore it will be neceſſary to inquire into them with 
great calmneſs and exactneſs, and not to reſolve 
either of them till after the moſt mature delibera- 
tion. 
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tion. It would be neceſlary to inquire into the an- 
« cient cuſtoms and uſages of the Parliaments of 
Scotland, in order to fee whether the Judges of 
Scotland had any ſeats as ſuch in their Parliaments; 
« ſeveral other matters would be neceſſary to be in- 
< quired into; and we ſhall certainly meet with a 
good deal of difficulty in allotting them their pro- 
per places upon the wool-ſacks, in determining 
< what number of them ſhould always attend, and 
in regulating how they ſhould take their turns in 
attending; for I hope you would not have them 
all to attend, ſo as to make every ſeſſion of Par- 
< lament an abſolute ceſſation of all manner ef 
« juſtice in Scotland. Many other difficult queſtions 
« would certainly occur in the courſe of that affair; 
and it would be neceſſary to manage every one of 
them with great tenderneſs, in order to prevent 
any poſſible breach between the two houſes of 
Parliament, as well as to prevent raiſing any freſh 
< animoſity between the two nations. From all 
« which I muſt conclude it impoſſible for us to pals 

any bill in this ſeſſion, for bringing any Judges 
from Scotland into this houſe ; and as there is no 
method of doing it, but by an act of Parliament, 
6 


therefore it cannot be proper for us to enter upon 
any ſuch affair at preſent. 

* Thus your Lordſhips muſt, I think, all fee, 
that it is impoſſible for us to grant thoſe honours, 
or to ſhew that reſpe& to the three Scotch Judges 
now attending, which ſome Lords ſeem to deſire, 
and which I ſhould willingly agree to, if we could 
poſſibly do it without ſacrificing the honour and 
dignity of this houſe, and expoſing both ourſelves 
and our poſterity to numberleſs inconveniences. | 
am ſorry any queſtion of this nature ſhould have 
happened: I am now more ſorry, my Lords, than 
I was at firſt, that the motion for bringing up the 
Lord Juſtice Clerk was not agreed to; becauſe | 
believe it would have prevented any ſuch queſtion 
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« as the preſent ; but now the queſtion has occurred, 
© hope your Lordſhips will ſhew a due regard to 
the honour and dignity of your own houſe, by re- 
« ſolving to examine theſe Judges at the bar, in the 
| « ſame manner as you have examined the greateſt 
| « officers in England, who happened not to have 
the honour of having a ſeat among us. As ſuch 
a reſolution-can offend no man of common ſenſe, 
it can raiſe: no general diſcontent in Scotland, nor 
muſs any. diſaffection to the illuſtrious family 
we have now the happineſs to have upon the 
throne. If any unthinking people in Scotland 
ſhould be miſled by the enemies to our happy 
eſtabliſhment, it will be eaſy for the noble Lords 
of that country we have now among us to unde- 
ceive them, and to convince them, that no indig- 
nity or affront was intended by any ſuch reſolution. 
The abilities of all theſe noble Lords are appa- 
rent, I am ſure their inclination will not be want- 
ing, and I do not queſtion but their intereſt and 
authority among the people of their country are 
equal to their abilities. | 
Therefore, my Lords, as no danger is to be 
apprehended from our examining the Judges now 
attending, in the uſual] manner in which all per- 
ſons, who have not a ſeat in this houſe, are exa- 
mined ; and as great danger is to be apprehended, 
and many inconveniences mult neceſſarily enſue 
from examining them in any different manner, I 
ſhall conclude with this motion, That the Lord 
Juſtice Clerk, and the two ſenior Judges of the 
court of Juſticiary in Scotland, now attending 


according to order, be examined at the bar of 
this houſe.” 
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The reply was in ſubſtance as follows, viz. 


My Lords, I am ſorry, not on account of the Reply. 
* preſent queſtion's having now happened, nor on 
account 
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account of its having happened on this occaſion, 
but on account of its being made a queſtion at all. 
I am ſorry the right the Scotch nation has to have 


their Judges in this houſe, ſhould ever have been 


brought into diſpute z for I am ſure ſuch a conteſt 
can no way contribute to the welfare of the united 
kingdom, or to the eſtabliſhment of that harmony 
which ought to be kept up between the people of 
thoſe two kingdoms, which were long ſeparate 
and independent, but are now, for the benefit of 
both, happily united into one. Unreaſonable feuds 
and animoſities are but roo apt to ariſe between 
any two people, who have been long accuſtomed 
to live under diſtinct governments, and are but 
juſt united under one and the fame. The flames of 
diflencion may ceaſe or diſappear, but it is a long 
time he fore che fire can be entirely extinguiſhed ; 
and therefore, thoſe who have the honour of being 
entruited with the government of any ſuch two 
people, ought to be extremely cautious of engag- 
ing in any meaſure, or of bringing any queſtion 


upon the carpet, which may blow up thoſe coals 


that have been but lately covered with the aſhes 
of wiſdom and good policy, and cannot therefore 
be ſuppoſed to be abſolutely extinguiſhed. If the 
bringing up of all, or any of the Judges of Scot- 
land, as aſſiſtants to this houſe, could poſſibly be 
of any prejudice to the people of England; or if 
it could be looked on as any way diſhonourable 
to, or beneath the dignity of this houfe, I ſhould 
not at all have been ſurprized to have heard it con- 
teſted ; but when it can be no way prejudicial to 
the people of England, nor any way diſhonourable 
to this houſe ; when it may ſo greatly contribute 
to the advantage of the people of Scotland ; and 
when it appears in itſelf ſo neceſſary, for enabling 
us to determine many queſtions that may come 
before us; I confeſs I am not only ſurprized, but 
I am ſorry to find it ſo much as conteſted, 
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I remember, my Lords, the firſt motion in this 

« houſe, relating to any of the Scotch Judges, was 
« for bringing up the Lord Juſtice Clerk only. I 
« was againſt that motion, for the very reaſon, it 
« ſeems, which made other Lords for it. I was 
« againſt it, becauſe it ſeemed to be a motion for 
« bringing him up as a criminal, and not as a Judge; 
« and I was againſt his being brought up as a crimi- 
« nal, becauſe there was nothing then appeared be- 
« fore us, which could give the leaſt foundation for 
© ſuch an accuſation. I agreed with the motion for 
« bringing him and the two ſenior Judges of the 
« ſame court up, becauſe I knew your Lordſhips 
© had a power of requiring the attendance of any of 
the Judges of Scotland, as well as you may require 
the attendance of any of the Judges of England; 
and I have always obſerved, that no ſuch order has 
$ ever been refuſed, when any Lord of this houſe 
« pleaſed to aſk for it. Theſe, my Lords, were 
my reaſons, and I ſtill think they were good rea- 
© ſons, for agreeing to the ſecond motion, and for 
© diſagreeing to the firſt. But ſuppoſe the firſt had 
been agreed to by the houſe, it could not have 
prevented the ſecond, becauſe any Lord of this 
* houſe had a power to deſire, that any of the Judges 
© of Scotland might be ordered to attend, in order to 
explain ſome doubts that had occurred to him re- 
* lating to the law of Scotland; and ſurely no Lord, 
* who wanted to have ſuch doubts explained, would 
* have truſted the explanation of them to a Judge, 
* who had been brought up as a criminal. Again, 
* ſuppoſe the Lord Juſtice Clerk had been brought 
* up by himſelf alone, ſuppoſe he had been brought 
© up, not as a Judge, but as a criminal, the ſame 
* queſtion would have occurred ; becauſe, as he is 
* a Scotch Judge, and one of the chief of them too, 
* he muſt have been conſidered as ſuch, till ſome 
* reſolution, at leaſt of this houſe, had paſſed againſt 
* him: Therefore, in his firſt examination he might 
have 
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have inſiſted, he ought to have inſiſted, on his he. 
ing examined at your table ; for I am ſure your 
Lordſhips would not have made a new precedent 
for condemning a man without hearing him. Our 
having agreed to the firſt motion relating to any 
of the Scotch Judges, could not therefore have pre- 
vented the preſent queſtion; there was no way of 
preventing it, but by a previous, and what I muſt 
call a prudent care, to give the Judges of Scoſland 
what I think of right belongs to them, I mean 
their places upon the wool-ſacks, before you re. 


- ſolved to deſire their attendance, either as Judges, 


as witneſſcs, or as criminals. Their conduct ax 
Judges has been already approved, or at leaſt not 
condemned by your Lordſhips; and it any of your 
Lordſhips are of opinion the Lord Juſtice Clerk 
has miſbchaved in any other part of his duty, you 
have him now attending; you may revive the 
committee, and may proceed to inquire into his 
conduct; but before you begin to proceed againſt 
him as an officer of ſtate, I hope you will grant 
him what I think of right belongs to him as a 
Judge of Scotland. 
* The right, my Lords, which the Judges of 
Scotland have, by the articles of union, to inſiſt 
upon having the King's writ for being preſent in 
this houſe, and for having places among the other 
Judges upon the wool-{acks, or rather the right 
which the people of Scotland may claim, of having 
ſome of their Judges always attending as aſſiſtants 
to this houſe, is the firſt and chief queſtion now 
before us; becauſe, without farſt determining this, 
you cannot determine the other, as to the place in 
which they are to be examined ; nay, the deter- 
mination of the ſecond, determine it which way 
you will, muſt be a full and a final determination 
of the firſt, If the Judges or people of Scotland 
have any ſuch right by the articles of union, they 
have had it ever ſince thoſe articles were agreed 
| to; 
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to; and if they have had ſuch a right ever ſince 
that time, the Judges now attending have had an 
undoubted right to ſeats in this houſe for many 
« years, tho' they never hitherté had occaſion to 


take poſſeſſion of them. It has never been eſta- 


© bliſhed” as a rule, not to admit any-perfoo to be 
examined within the bar, bur ſuch as were actually 
© in poſſeſſion of a ſeat in the houſe. On the contra- 
ry, any fort of right to a ſeat in the houſe, has al- 
ways been looked on as a right that intitles a man 
to be examined within the ba. 4 

The famous caſe of the Lord Forreſter, who was 


| © a Lord of Scotland, but not one of the ſixteen, is 


a full proof of this rule; and the caſe of the two 
« gentlemen, who were called to read ſome records 
© to this houſe in the year 1688, and who were for 
that purpoſe admitted to your table, is a proof, 
that an equitable right to a ſeat in the houſe is as 
© good as a legal. Thoſe two gentlemen had, it is 
true, been Judges, and the convention, as well as 
* moſt of the nation probably, and I think rightly, 
were of opinion, they had been unjuſtly turned out 
from being Judges; but ſuppoſe they were unjuſt- 
ly turned out, it is certain they had then no legal 
* title to a ſeat, nor were they in poſſeſſion of any 
* ſeat in the houſe ; the only reaſon for admittin 

them to the table, was on account of the equitable 
title they had to ſeats upon the'wool-ſacks. Thic 


convention indeed was not at firſt a Parliament, 


* but I am ſure none of your Lordſhips will queſtion 


| © their power, nor will this houſe; T hope, ever re- 


© fuſe to admit any proceeding of theirs as a-good 
© precedent in any caſe of the ſame nature. ' It was 
not for any deficiency of power that their acts and 
proceedings were confirmed by the next Parlia- 
ment; that act of confirmation was paſſed only to 
ſatisfy the unreaſonable ſcruples of ſome men, and 
* upofi this maxim, that abundance of law never 
* breaks the law ; for ſurely no man imagines chat 
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© any of the acts or reſolutions of the firſt Parlia. 
ment after the revolution, received any new or | 
additional force from this act of confirmation, 
which was paſſed in the ſecond. And I muſt ob. 
ſerve, that the precedent now under our conſidera. 
tion, was not a precedent made by the convention, 
while it continued a convention, but after it wa 
declared to be a Parliament; ſo that it is a prece. 
dent which deſerves as much regard as any prece. 
dent ſince that time. 

Now, my Lords, as your reſolving to examine 
the Scotch Judges at your table, if you do come to 
any ſuch reſolution, will be founded upon the right 
they have to ſeats within your houſe, therefore 
their being examined in ſuch a manner, can never 
afford a pretence for any man in the kingdom to 
be examined at your table, if he has no manner of 
right to a ſeat within your houſe : Conſequently 
there is no ground for ſaying that your coming to 
any ſuch reſolution, or your examining them in 
any ſuch manner, can ſubject you or your poſte- 
rity to any one inconvenience. As for the com- 
miſſioners of the Great Seal, the firſt commiſſioner 
of the Treaſury, the chancellor of the Exchequer, or 
any privy or cabinet counſellor, I am ſurprized to 
hear it ſaid, that your Lordſhips having examined 
all or either of them at your bar, can be an argyu- 
ment for examining the Judges of Scotland in the 
ſame manner. Is there any one of theſe officers, 
that, as ſuch, has the leaſt pretence to a ſeat in this 
houſe? Therefore, according to the rule that has 
been eſtabliſhed, and which ſeems to be agreed on 
by every one of your Lordſhips, they had no pre- 
. tence to be examined within the bar; but from 
that very rule, the Judges of Scotland have a pre- 
tence to be examined within the bar, becauſe they 
« claim, from the articles of union, a right to ſit in 
the houſe as aſſiſtants, in the ſame manner as the 
Judges of England do; and if they have but an 
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« equitable right, it will certainly be not only a 
« piece of injuſtice, but an indignity done to them, 
© to examine them at your bar; for which reaſon 
« their claim of right ought to be firſt determined, 
© becauſe upon that, and upon that only, the other 
« queſtion muſt neceſſarily depend, | 

That the Judges of Scotland ought to be ſum- 
© moned as aſſiſtants to this houſe, that the people 
« of Scotland have a right to have ſome of their 


| + Judges preſent in this houſe, appears, my Lords, 


not only from the two articles that have been 
mentioned, by which it is proving That the united 
« kingdom ſhall be repreſented by one Parliament; and 
© that the ſubjefts ſhall have a communication of all ad- 
© vantages not excepted in the articles; but likewiſe 
from the 18th and 19th articles of the union, by 
© which it is expreſsly provided, That all matters of 
« private right ſhall be determined by the laws of Scot- 
© land, and before the proper courts there; ſo that 
* tho? there lies an appeal to this houſe, yet in all 
* ſuch appeals we are, by the articles of union, 
, obliged to determine according to thoſe laws : If 
© we have no Lord nor aſſiſtant in the houſe, who 
can inform us what thoſe laws are, and explain 
* thoſe paſſages which may appear a little dark and 
« doubtful? From thele articles, and indeed from 
* the whole tenor of the treaty, this right appears 
* ſo manifeſt, that I am ſurprized as much to hear 
any doubts made about it, as I am to hear ſo 


many difficulties ſlarted about the manner of mak- 
ung it effectual. 


* I ſhall agree, my Lords, that no man can come 
* into this houſe but by his Majeſty's writ of ſum- 
* mons, and in iſſuing of ſuch writs it may be true, 
* that the power of the crown is limited by cuſtom, 


| © But with reſpect to that which depends upon the 


* articles of union, the power of the crown can net- 
ther be limited nor directed by the cuſtom of Eng- 
© land, or the cuſtom of Scotland; it can be directed 
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by nothing but the articles themſelves, and as 
thoſe articles made it neceſſary to have the Judges 
of Scotland called to the aſſiſtance of this houſe, as 
well as the Judges of England, ſurely the King 


got by thoſe articles a power to iſſue writs for 


calling them accordingly. Suppoſe then a writ of 
ſummons ſhould be directed to every one of them, 


.It could be attended with no inconvenience ; it 


would not be neceſſary for them all to come u 
here, and to attend the whole time of the ſeſſion; 
ſuch as pleaſed only would 'come, unleſs your 
Lordſhips ſhould, upon any great occaſion, ſuch 


as the preſent, make an expreſs order for the at- 


tendance of all or ſome of them: The iſſuing of 
ſuch writs could not therefore occaſion any fur: 
ceaſe of juſtice in Scotland, or impede or interrupt 


the proceedings at law there, no more than the 


iſſuing of ſuch writs to the Judges of England in- 
terrupts or prevents the courſe of proceedings at 
the aſſizes, which are held in all parts of England 
as regularly when the Parliament is ſitting, as when 
it is not. 


For my part, my Lords, I cannot think there 


is the leaſt occaſion for any new act of Parliament 
in this caſe. The act of Parliament, which rati- 
fies and confirms the articles of union, has certain- 
ly already given to his Majeſty a full power to do 


that, without which ſome of thoſe articles cannot 
poſſibly be complied with or fulfilled ; and tho 


his Majeſty has not yet executed that power, tho' 


there has never been before now a neceſſity for his 
executing that power, yet he may certainly exe- 
cute it whenever he thinks proper, or as ſoon as this 
houſe ſhall, by an addreſs, deſire him to do ſo, But, 
ſuppoſe a new act of Parliament were really neceſ- 
ſary, that act of Parliament can depend upon none 
of the ancient cuſtoms of the Parliaments either 


of Scotland or England, nor can any part of it be 


founded upon any of thoſe ancient cuſtoms or 
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« uſages 3 the act to be paſſed can be founded upon 
nothing but the articles of union, and the neceſſity 
there appears to be for having the Judges of Scot- 
land called as aſſiſtants to this houſe, in order that 
« we may be enabled to do juſtice to the people 
« of Scotland, according to their own laws, which 
is what we are bound to do, by the articles of 
union. The method of holding Parliaments in 
« Scotland was quite different from the method now 
« eſtabliſhed for holding the Parliaments of Great 
Britain: There the Lords and Commons ſat to- 
« gether in one houſe, and as the Judges were ca- 
« pable of being choſen by any county, city, or bo- 
rough in that kingdom, moſt of them were gene- 
« rally members of Parliament, ſo that there was no 
« neceſſity or occaſion for calling them by writs as 
« aſſiſtants. With reſpect therefore to any new act of 
Parliament to be paſſed on this occaſion, we can 
take no direction from any cuſtom or uſage of the 
« Parliaments of Scotland, and conſequently can have 
no occaſion to inquire into any of them. We can 
have regard to nothing but the articles of union, 
and the rights and privileges, or obligations, which 
naturally and neceſſarily ariſe from them: This 
* can require no tedious inquiry, nor can any diffi- 
culty ariſe in the drawing up or paſſing ſuch an act, 
but what may be ſoon got over, if no partiality or 
+ animoſity be allowed to enter into the affair, which 
I lam ſure we have not the leaſt ground to fear in 
this houſe ; and as the other houſe is very little 
concerned in the queſtion, it is to be hoped they 
* would agree to what we ſhould think proper with- 
out any great difficulty. For this reaſon I muſt 
think, that if an act of Parliament be neceſſary for 
* impowering his Majeſty to ſummon the Judges of 
Scotland as aſſiſtants to this houſe, ſuch an act may 
be paſſed, the writs may be iſſued, and the Judges 
may have taken their places upon the wool-lacks, 
| 8 3 voy Dig © not 
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not only before the ſeſſion is at an end, but before 
it may become abſolutely neceſſary for us to exa- 
mine them; and then the examining of them can 
bring us into no dilemma, nor into the danger of 
committing what may be thought a breach of the 
articles of union, or of agreeing to that which may 
be thought a ſacrificing the honour and dignity of 
the Peerage of Great Britain, | 

But, my Lords, if your Lordſhips be of opi- 
nion, that all or ſome of the Judges of Scotland 
ought to be called as aſſiſtants to this houſe, if you 
are of opinion, the people of Scotland have a right 
to inſiſt upon their Judges being called as aſſiſt. 
ants to this houſe, can the ſuppoſed difficulty you 
will meet with in inquiring into the affair, or get- 
ting an act of Parliament paſſed, be any reaſon 
for your not attempting it? Suppoſe you ſhould 
not be able to bring ſuch an affair to perfection 
in this ſeſſion, yet your entering upon it, and mak- 
ing ſome progreſs, will certainly pave the way, 
and make it caſy to paſs a proper bill the next ſeſ- 
ſion. Suppoſe this right which the Judges of Scot- 
land, in the name of themſelves and the whole 
people of Scotland, now lay claim to, were a great 
deal more doubt ful chan I think it is, yet it muſt 
be allowed to be a matter of right; and will your 


Lordſhips proceed to determine that right, or to 


determine any collateral queſtion, by which the 
principal queſtion will ar leaſt receive a dangerous 
blow, without hearing parties either by themſelves 
or their counſel upon the right they contend for? 
This is ſo contrary to your Lordſhips known ju-— 
ſtice and equity, and ro your uſual method of 
proceeding in cafes of the like nature, that I can- 
not allow myſelf to imagine you will agree to it. 
If you think you have not time to inquire into 
this affair, or to hear parties upon the matter of 
right contended for, ſome expedient may be found 
for putting it off, or for avoiding any thing that 

. — » | 6 may 
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may look like a deciſion of the affair. What 
6 ere the noble Lords may have to put to 


6 


e Judges now attending, I do not know ; what 
« lights any Lord can expect from them, I cannot 
* comprehend ; but if thoſe queſtions are not very 
material, if the lights expected from them are not 
thought to be of great importance, I wiſh the no- 
ble Lords would paſs from the order made for 
« their attendance, and give over all thoughts of 
« putting any queſtions to them, or of calling them 
« either to the bar or the table for that purpoſe ; for 
« tho? we have made an order for their attendance, 
« tho? they are come up here in obedience to that 
order, yet we may paſs from, or delay calling 
them till the ſeſſion is expired; and I muſt ob- 
* ſerve, that if your Lordſhips ſhould order them 
to the bar, and it ſhould then appear you had no 
matters of great importance to interrogate them 
about, the whole people of Scotland will conclude, 
you called them to the bar for no other purpoſe, 
but to put an indignity upon them. 

* Iamglad to hear every noble Lord that has 
* ſpoke in this debate profeſs ſuch a regard for the 
© articles of union, and for the people of Scotland; I 
am convinced their Lordſhips have all ſpoke ſin- 
* cerely upon this occaſion : This I am convinced 
of, becauſe I have the happineſs to be perſonally 
* acquainted with their Lordſhips; but, my Lords, 
the people of Scotland, who hear nothing of what 
* is ſaid, but of what is done, will, I am afraid, 
* conclude, that we have no regard for them, and 
© as little for the articles of union, if they ſhould 
© hear we have determined a right pretended to be 
© founded upon thoſe very articles, without ſo much 
* as hearing any of the parties concerned, in vindi- 
cation of the right they claim. They look up- 
on themſelves as intitled to all the advantages, 
privileges, and honours, not expreſly excepted in 
S 4 the 
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the articles of union, which the people of England 
are intitled to; and it will be impoſſible to per- 
ſuade them, no injuſtice has been done them, nor 
any indignity put upon them, when they hear, 
that their Judges were kept ftanding at your Lord. 
ſhips bar, while the Judges of England were fit- 
ting within the houſe, This is a diſtinction, my 


Lords, which it is impoſſible to palliate or ex- 


cuſe; and if you deſign to keep up that harmony 
and unanimity which ought to be kept up be- 
tween the two nations, ſo lately made one, I am 
ſure you ſhould avoid, as much as poſſible, all 
national diſtinctions. If the people of Scotland 
ſhould think themſelves injured, they cannot, it 
is true, vindicate themſelves as a nation; they 


muſt put themſelves upon a footing as rebels 


. againſt a legal eſtabliſhed government, if they 


ſhould attempt to oppoſe any thing reſolved on 
by the Parliament of Great Britain; but this 13 
owing to the great confidence they put at the 
time of the union, in the honour and juſtice of the 
people of England; for they could not then ſup- 
poſe that the number of members they were to 
ſend to either houſe, could prevent that houſe's 
being guilty of any partiality or injuſtice towards 
them; and I hope your Lordſhips will always be 
extremely cautious of giving the people of Scl. 
land the leaſt cauſe to repent of that confidence 


they then put in the honour and juſtice of their 
neighbours of England. | 


One of the chief cauſes, my Lords, which pro- 
duced the union was, we all know, the eſtabliſh- 
ment of the Proteſtan: ſucceſſion. The ſettlement 


of the crown upon the preſent illuſtrious family, 
had been eſtabliſhed by act of Parliament in Ex- 


land, long before the union, but the Scotch Par- 
lament could never be induced to agree to it; on 


the contrary, they ſeemed to be taking meaſures 
to prevent its being forced upon them. This made 


every 
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« every wiſe man in England as well as Scotland, 

« more fond of an union than otherwiſe they would 

have been, and made them more heartily and 

more cordially to bring it about. Accordingly, 

« by the very ſecond article of the union, the ſuc- 
ceſſion was ſettled upon the preſent illuſtrious fa- 
« mily, and by virtue of that ſettlement we have 
« now the happineſs to ſee his preſent Majeſty in 
« poſſeſſion of the crown of the united kingdoms of 
« England and Scotland. It is therefore the buſineſs, 
it is the duty of every man who is a true friend to 
« the illuſtrious family now upon the throne, to en- 
« deavour as much as he can, to render the union 
« agreeable to the people of Scotland ; becauſe, if 
« they ſhould ever begin to repent of having agreed 
to the union, they will naturally begin at the 
« ſame time to repent of having agreed to the ſuc- 
« ceſſion ; if they ſhould ever begin to entertain 
« a defire of being rid of the one, they will of 
« courſe begin to entertain a deſire of getting rid 
of the other; and if this ſhould ever come to 
be the deſire of the people of that part of the 
« Iſland in general, it may, in caſe of a war, be of 
the moſt dangerous conſequence to the preſent 
royal family. For this reaſon I think your Lord- 
« ſhips ſhould avoid every thing that may look like 


doing an injuſtice to the whole people of Scotland, 


* or that may look like making an invidious di- 
ſtinction between that people and the people of 
© England, and as I think the making of any diffe- 
© rence” between the Judges of Scotland and the 

Judges of England, or the ſhewing of any leſs 
© reſpect to the former than you uſually do to the 
„latter, will be looked on, by the whole people of 
Scotland, not only as an invidious diſtinction be- 
* tween the two nations, but as a real indignity put 
* upon them, therefore I hope it will be avoided, 

* if poſſible ; which may very eaſily be done, if 


* your 


265 


266 


SS SS. a Sa 90.9.6 e 


c 
C 


PARLIAMENTARY A, 173. 


your Lordſhips have no matters of very great im- 
portance to interrogate theſe Judges about. 

But, ſuppoſe, my Lords, you have queſtions of 
the utmoſt importance to put to them ; ſuppoſe 
you think it abſolutely neceſſary to examine them 
in relation to the affair of Porteous ; and ſuppoſe 
you think it abſolutely impoſſible for you now to 
take time to inquire, whether they have any right, 
by the articles of union, to be called as aſſiſtants 
to this houſe, and as ſuch to have places upon 
the wool-ſacks, according to their ranks, next to 
the Judges of England; yet as this claim of theirs 
is a matter of right, as it is a matter of right in 
which the people of Scotland have a very deep 
concern, I hope your Lordſhips will not deter- 
mine it without hearing parties very fully upon it; 
and therefore, if you now come to a reſolution to 
examine them at your bar, I hope you will add a 
ſaving clauſe to that reſolution, ſaving and reſerv- 


ing to the Judges of Scotland all manner of right 


which they may have, or lay claim to by the arti- 


cles of union, for being called by. his Majeſty's writ 
as aſſiſtants to this houſe, and for being placed as 
ſuch upon the wool-ſacks according to their ranks, 
next to the Judges of England. 

To conclude, my Lords, I wiſh this affair had 
been expreſsly and particularly regulated by the 
articles of union ; I wiſh a proper clauſe had been 
added, expreſsly impowering his Majeſty to call 
the Judges of Scotland as aſſiſtants to this houſe, 
and to place them upon the wool-ſacks according 


to their ranks, next to the Judges of England If | 


it had been then thought of, I am convinced it 
would have been readily agreed to; conſidering 
the circumſtances the two nations were then in, [ 
am ſure none of your Lordſhips can think this 
piece of reſpect, which could not poſſibly be of 
any diſadvantage to the people of England, and 
which was ſo neceſſary for the people of m—_ 
* wou 
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« would have prevented an union ſo much for the 
advantage of both nations. But in treaties of ſuch 
« a nature, it is impoſſible to foreſee, or to provide 
for all the queſtions that may afterwards occur; 
« the ſpirit and intention of the treaty muſt be con- 
« ſidered, in order to form from thence a rule for 
the deciding any queſtion that may afterwards 
« ariſe, which does not appear to have been expreſs» 
ly provided for in the treaty ; and to me it ap- 
« pears evident that, by the ſpirit and whole tenor 
of the treaty of union, it was intended, that no di- 
$ ſtinftions ſhould afterwards be made between the 
people of the two nations, or between any rank 
* of men in one, and the ſame rank of men in the 
other, but ſuch as were expreſsly regulated in the 
© treaty 3 or that any advantages ſhould be enjoyed 
© by the people of the one country, but what ſhould 
be enjoyed by the people of the other, unleſs 
* otherwiſe ſtipulated in the treaty z and as it is a 
+ yery great advantage to the people of England, 
to have their Judges called as aſſiſtants to this 
* houſe, your Lordſhips mult allow the people of 
Scotland are intitled to the ſame advantage by the 
© articles of union; you muſt allow that no diſtinc- 
tion ought to be made between the Judges of the 
* ſupreme courts in Scotland, and the Judges of the 
* ſupreme courts in England ; therefore, I think, 
you cannot agree to the reſolution that has been 
* propoſed, I hope you will not agree to it, without 
* the ſaving clauſe I have mentioned.“ 


This was the ſubſtance of the debate upon this 
occaſion; and the queſtion being at laſt put up- 
on the motion for reſolving as before- mentioned, 
to examine the Scotch Judges at the bar, it was, 
upon a diviſion, carried in the affirmative, by 48 
to 37, Then the houſe being reſumed, the Lord De- 
lawar, who was in the chair, reported the reſolution 
of the committee, which, after ſome little debate, 

was 
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was carried in the affirmative, upon a diviſion as 
follows, viz, 


Contents preſent 47 Not Contents preſent 36 
Proxies 16 P63 Proxies . 2 P51 


After which the three Scotch Judges were called 
to the bar, where they appeared in their robes, and 
ſome few queſtions were aſked them. 

Speakers up- The principal ſpeakers in the debate for callin 
on the *1- the Scotch Judges to the bar, were, the Earl of Abing- 
examining don, the Earl of Aylesford, the Earl of Cheſterfield, 
— the Earl of Strafford, the Earl of Vincbelſea, the 
Lord Chancellor, Lord Delawar, and Lord Ba- 
thurſt ; and the principal ſpeakers againſt it, were, 
the Duke of Argyle, the Earl of Lay, the Duke of 
Newcaſtle, the Lord Hervey, the Duke of Athol, the 
Earl of Crawford, and the Earl of Findlater. 
Proceedings The Lord Provoſt and the city of Edinburgh 
—_— having been admitted to be heard by their counſel 
Porters Againlt the bill, upon its being read a ſecond time 
hill, in the houſe of Lords, that hearing began on Med. 
neſday, May 4, and was continued every day till 
Saturday the 7th, and then the bill was committed 
for Monday; it paſſed in the committee; and on 
Wedneſday, May 11, was read a third time, and 
paſſed in that houſe, on a diviſion, 54 Contents, to 
22 Not Contents. 

In the debate on this affair, in the houſe of Lords, 

the following ſpeeches were made, viz. 


Duke of Ar My Lords, I ſhall be far from ſaying any thing 
gyle'sipzech. that may ſeem to favour the actors of a crime, 
than which, from the circumſtances of barbarity 
that attended it, and from the contempt of Ma- 
« jelty it expreſſed, no age or country ever pro- 
« duced a blacker ; neither ſhall I pretend to defend 
the abilities, as a magiſtrate, of the unfortunate 
© perſon who is the ſubject of part of the bill now 


depend - 
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« depending 3 but it is my opinion, that if any thing 

can be juſtly charged upon him from the evidence 

« that has been laid before this houſe, it is not trea- 

« chery, but folly, and that he rather is an object of 
« pity than cenſure. I muſt, however, take notice 

« of what has been ſaid, with reſpect to the lenity 

« of this houſe, in the preſent proceedings againſt 
« the Lord Provoſt and citizens of Edinburgh. Re- 
« ally, for my own ſhare, I cannot think of a pro- 

« ceeding more harſh or unprecedented than the pre- 

« ſent; as I believe there is no inſtance of the whole 
« weight of Parliamentary indignation (for ſuch, my 
Lords, I call a proceeding by a bill ex pt facto) 
« falling upon any ſingle perſon, far leſs upon any 
community, for crimes that are within the reach 
« of the inferior courts of juſtice to puniſh; for this 
« reaſon, -my Lords, I ſay, that if the Lord Pro- 
« voſt and citizens of Edinburgh ſhould ſuffer in the 
« terms of the preſent bill, the proceeding againſt 
« them is ſo far from deſerving the name of Lenity, 
« that they will ſuffer by a cruel, an unjuſt, and a 
« fantaſtical proceeding. — A proceeding, my 
Lords, of which very bad uſe may be made, if 
© ever this nation ſhould have the misfortune to fall 
under a partial and a ſelf-intereſted adminiſtration, 
Thar part of the preſent bill which affects the 
« citizens of Edinburgh, ought to be the principal 
concern of every nobleman in this houſe. For, 
* tho* we may determine the properties of private 
« perſons, and may adjuſt the privileges of commu- 
* nities, we cannot infringe the rights of nations. To 
« paſs the preſent bill, my Lords, in the ſhape it 
is now in, is what I will be bold to ſay, and I ſay 
it of my own knowledge and of my own experi- 
* ence (but with all the reſpect that is due to this au- 
guſt aſſembly) it is what even the whole legiſlative 
* body cannot do. — I was in the Parliament of 
Scotland when that part of the treaty of union re- 
lating to the privileges of the royal burghs was 
Ts « ſettled, 
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« ſettled, and, my Lords, theſe privileges were put 

upon the ſame footing with religion, that is, they 
were not alterable by any ſubſequent Parliament 
of Great Britain. It is true, ſome moved, that 
they ſhould be ſubmitted to ſuch alterations, as 
the Parliament of Great Britain ſhould in time 
coming, for good reafons, think fit to make. But, 
my Lords, after a full debate, it was carried, that 
they ſhould not be ſubje& to any ſuch alterations, 
The nation of Scotland, in all the proceedings at 
that time, treated with England as an independent 
and free people; and as that treaty, my Lords, 
had no other guarantee for the due performance 
of its articles, but the faith and honour of a Briti/h 
Parliament, it would be both unjuſt and ungene- 
rous, ſhould this houſe agree to any proceeding 
that has the leaſt tendency to infringe it. 

« That many, nay moſt of the articles of the 
treaty of union, are ſubject to be altered by a 
Britiſh Parliament, I ſhall not deny. Nor ſhall ] 
diſpute, but that if the I or if the majority 
of the people of Scotland ſhould, for good reaſons, 
petition for an alteration in this, or any other ar- 
ticle, I ſay, I ſhall not diſpute but that this houſe 
might, and ought to make the deſired alteration: 
But I believe no Lord in this houſe will ſay, this 
is the preſent cale. Þ | — | 
It has been much inſiſted on, that the gate in 
queſtion muſt neceſſarily be demoliſhed, in order 
to leave to the King's forces a free entry into the 
city of Edinburgh when any exigency requires them. 
No one, my Lords, is more ſenſible than I am, 
how reaſonable it is that the King's forces ſhould 
have free acceſs, to ſuppreſs every commotion of 
the like nature with that now under our conſidera- 
tion. But I believe I can propoſe a method, by 
which every Lord in this houſe will be ſatisfied 
< how that end may be anſwered more effectually, 
and without any of the bad conſequences attending 

| | * it 
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« it, that probably will attend the demoliſhing the 
gate in queſtion. 

« The caſtle of Edinburgh, my Lords, is the 
« King's houſe, and no one can doubt his Majeſty's 
« power to ſend as many forces into it as he pleaſes ; 
6 ould we therefore petition his Majeſty, that the 
« barracks may be enlarged, and the number of 
troops in garriſon increaſed, there is no room to 
« queſtion but that the ends propoſed will be more 
« effeftually anſwered than they can be by any expe- 
« dient laid down in the preſent bill. 

The Nether-bow-gate, my Lords, ſtands in a 
very narrow ſtreet 3 near it are always a great 
number of coaches and carts. Let us ſuppoſe an- 
other inſurrection is to happen; in that caſe, my 
Lords, ſhould the conſpirators have the preſence 
« of mind to barricade the ftreet with theſe carriages, 
© as may be done by a dozen of fellows, I affirm, 
and I appeal for the truth of what I advance to any 
* man of my trade, who knows the ſituation of the 
place, if 500 men may not then keep out 10,000, 
for a longer time than that in which the mob exe- 
* cuted their bloody deſigns upon Portecus. Beſides, 
* my Lords, I think it has been made out by the 
* gentlemen againſt the bill, chat the gate in queſ- 
tion is abſolutely neceſſary for collecting the city 
revenue, and for preventing ſmugglers. In that 
© caſe, my Lords, I don't ſee how this gate can be 
taken away without damaging not only the reve- 
* nue of the city, but that of the crown. Thus much, 
my Lords, I have thought fit to ſay, with reſpect 
to that part of the bill that relates to the demoliſh- 
ing of the city gate. | 

* I ſhall now proceed to the other part, I mean 
© that of taking away the guard; but perhaps it will 
be neceſſary to make ſome remarks on the right by 
* which the city of Edinburgh enjoys this guard: It 
* was confirmed to them by a — of Scot- 
land, under the immortal deliverer of our * 

an 
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and liberties, King William ; a Parliament, m 
Lords, than which no body of men ever ſhewed 
greater zeal in acquiring, or greater reſolution in 
defending, theſe invaluable bleſſings. And ſuch 
was their ſenſe of the ſervices of the town of Edix. 
burgh, that it is inſerted in the preamble of the 
bill, that the ſaid guard was granted to the citizens 
of Edinburgh, on account of the zeal they diſco- 
vered when religion and liberty were at ſtake, 
Will fuch a Parliament, my Lords, and ſuch a 
King, plead nothing in their behalf; and muſt 
one wrong ſtep, allowing it to be ſuch, forfeit the 
merit of a long tract of ſervices? When I was ho- 
noured with the command of the forces in Scoſland 
againſt the rebels, in the year 1715, and at the 
head of thoſe numerous 'armies and ſquadrons, 
for ſo our Gazettes repreſented them to be, which 
amounted to about 1700 men, I had information 
that a body of the rebels had ventured to Leith, 
and that they deſigned to attack the city of Edin- 
burgh. Tho* J had not a troop with me at that 
time, I ſaw this very guard, which you are to 
break by this bill, draw out, and march down 
againſt the rebels in as good order, and with as 
good a ſhew of reſolution as I ever beheld in any 
body of men. The effect was, that the rebels al- 
tered their deſign, and advanced no farther; thanks 
to them they did not, they having the odds of five 
fighting men to one. This was not all the ſervice 
they did at that important juncture; the rebels and 
gained over a ſerjeant of the garriſon in the caſtle 
of Edinburgh, who promiſed to aſſiſt them in ſur- 
priſing the garriſon ; and had it not been that the 
ladders they made uſe of proved too ſhort, they 
muſt have ſucceeded : Which would at that time 
have given a great blow to the King's affairs in 
that country; and it was intirely owing to the 
vigilance of the city guard that the eonſpirators 
were diſcovered, and many of them ſeized. - | 
' But, 
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But, my Lords, ſetting aſide all theſe conſide- 
« rations, I think there are ſome of a private nature, 
that ought not a little to influence your Lord ſhips 
ia the preſent affair, You have examined into the 
conduct and uſefulneſs of the city guard of Adin- 
« burgþ: You have found that, on many occaſions, 
it has been of great uſe; nay, in the preſent un- 
happy caſe, your Lordſhips ſeem to approve of 
« the conduct of the gentieman whoſe turn it was to 
command the night in which Porteous was murder- 
«ed, Now, my Lords, I would gladly know why 
« the other two companies which compoſed that 
guard, and with whom no fault is pretended to be 
found, ſhould be equal ſufferers with thoſe who 
« were that night upon duty, whom the preſent bill 
« ſuppoſes to have been guilty, and why the Captain 
* commanding on that night, who appears not to 
© have been guilty, ſhould have his bread taken from 
him? Some of your Lordſhips have been pleaſed 
© to mention the great lenity with which this bill is 
© attended 3 but where the lenity is of taking a gen- 
* tleman's bread from him, after having done his 
duty honeſtly, I cannot comprehend ; ar leaſt, it 
* I may judge of another by myſelf, I was fo far 
© from taking it as a favour, that I looked on it as 
the greateſt hardſhip I ever met with in the whole 
* courſe of my life, when I was obliged to reſign to 
another a commiſſion in which I had honeſtly and 
* faithfully ſerved. Some regard, my Lords, ought 
* likewiſe to be had to private men, who are to 
© be deprived of their bread ; and the preſent bill 
makes no proviſion for them, though it appears by 
the evidence laid before your Lordſhips that they 
* were intirely innocent, — Nor is any care taken 
* by it of having the city of Edinburgh provided with 
another watch; and, my Lords, I conceive there 
is no city, of an equal largeneſs with that of Edin- 
* burgh, that can be without a regular watch of ſome 
* kind or other, 
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I muſt now obſerve, my Lords, that great ze] 
has appeared in this houſe to paſs the preſent bill 
into an act, which is to affect a perſon, whoſe on- 
ly crime ſeems to have been, that he was unfit for 
a truſt that requires an active and a vigilant man; 
and againſt the citizens of Edinburgh, who are on- 
ly guilty in not foreſeeing what it was impoſſible 
tor them to have foreſeen; and yet, my Lords, 
no bill has been 8 in to bring the perſons ho 
have been guilty of that barbarous murder to ju- 
ſtice: Theſe, my Lords, ought to be the imme- 
diate objects of the reſentment of this houſe; for 
where ſuch deſperate Enthuſiaſts are harboured, no 
ſtate can be ſecure of its peace, and no private per- 
ſon of his property. Great inſinuations, my Lords, 
have been made, that this and many other tumults 
that have frequently happened of late in the united 
kingdom, have been owing to the oppreſſion of 
the magiſtrate: For my part, my Lords, I have 
heard of no particular acts of oppreſſion, and I be- 
lieve I may venture to ſay, neither has any of your 
Lordſhips, as we muſt all have done if any ſuch 


had been. But, my Lords, can riots proceed | 


from no other cauſe but from the oppreſſion of the 
magiſtrate? Have people no other motives to re- 
bellion but the ſuggeſtions of deſpair ? I believe, 
my Lords, we may find, from the hiſtory of paſt 
times, that they have always had, and from the 
experience of the preſent, that they ſtill continue to 
have other motives, 

This riotous and rebellious ſpiric of theirs, 
does not proceed from any oppreſſion in the go- 
vernors or civil magiſtrares of that country, as has 


© been ſtrongly inſinuated, but from a few fanatical 


- 


preachers, lately ſtarted up in that country, who 
by their ſermons and otherwiſe, inſtil into the 
minds of the vulgar and ignorant, ſuch enthuſia- 


tal notions as are inconſiſtent with all govern- 


ent, by making ſedition and rebellion a _ 
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ple of their religion. From this cauſe I am incli- 
ned to think, the tumult at Edinburgh proceeded ; 
© and to this is owing that ill- judged fidelity of the 
« guilty towards one another, by which the ſecret 
© was, before the execution, made impenetrable, 
and by which the diſcovery of the perſons concern- 
© ed has ſince been rendered impoſſible, But of the 
the inhabitants of Edinbyrgh, I am convinced, 
there are very few tainted with ſuch principles, 
© becauſe they ſeldom or never hear any ſuch doc- 
© trines. 

© I have now, my Lords, given my opinion with 
© reſpect to the preſent bill, ſo far as I have had 
© opportunity to know any thing of its tendency, 
© or the evidence upon which it is founded; and I 
* think, that if we conſent to the paſling it into a 
law, at leaſt in the ſhape it is now in, we ſhall do 
* what is both imprudent and unjuſt,” 


The Lord Hardwick ſpoke next to the following 
effect: 


* My Lords, As this houſe has agreed to the pre- 


© amble of the bill now before us, I believe it will be ſpeech. 


found very extraordinary, if any thing were inſert- 
* ed in the body of the bill that ſhould contradict 
the preamble. This we muſt do, if we agree to 
the motion made by the noble Peer who ſpoke 
© laſt ; and thus we ſhall ſend down to the houſe of 
* Commons a bill of pains and penalties, where no 
* pains and penalties are implied; or elſe a new bill 
* muſt be brought in, a new preamble drawn up, 
* and a new courſe of evidence gone through, which 
* at this time of the ſeſſion would be impracticable. 
© Beſides all this, if the expedient propoſed by the 
noble Peer was to be followed, if by ſuffering the 
city gate to remain as before the riot happened, 
the barracks of the caſtle were to be enlarged, ſo as 
to contain a greater number of ſoldiers in garriſon 
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there; we muſt come to a reſolution of addreſſing 
his Majeſty for that purpoſe; and by theſe means 
all that we have been doing in this affair, for n ar 
theſe four months, has been quite unneceſſary, and 
muſt go for nothing. Every Peer in this houſe 
muſt be ſenſible how ill this would ſound at home, 
and how ridiculous it would appear abroad. I am 
far from diſputing the good ſervices the town of 
Edinburgh has formerly done; but the merit of 
anceſtors in a former age, can never attone for the 
degeneracy of their poſterity in the preſent. As 
very much reſpect the noble Peer who ſpoke 
laſt, I ſhall be likewiſe far from doubting of the 
truth of what he has advanced, with regard to the 
tenderneſs which the laſt Parliament of Scotland 
expreſſed for the rights of the royal burghs in 
chat kingdom : I ſay, I ſhall be far from doubt- 
irg it, becauſe the noble Lord advances it from 
his own knowledge, But theſe privileges muſt be 
always looked upon as privileges which the citi- 
zens of Edinburgh immemorially enjoyed, and of 
which they could not be deprived without injuring 
them, not only as citizens of Edinburgh, but as 
ſubjects of the kingdom, Had a bill been brought 
int) Parliament for breaking their charter, diſſolv- 
ing their corporation, or taking from them their 
right of ſending a repreſentative to Parliament; 
that, indeed, had been ſtriking at eſſentials, and 
there would have been great weight in what was 
objected by the noble Lord. But it is agreed up- 
on all hands, that the town guard is of a very late 
ſtanding; and if ſo, it never can be reckoned a- 
mong their ancient and immemorial privileges. 


Nor can I ſee how either the demoliſhing a gate, 


* 


or the keeping it open, can affect them. It bav- 


ing been proved, my Lords, that it was owing 
to this gate being ſhut that the barbarous tumult 
happened, or at leaſt that it was not ſuppreſſed; 
the preventing any ſuch tumult for the future, ! 
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« of much greater conſequence, both to the crown 
and to the city, than any loſs that the revenue of 
either can ſuffer by its being taken away. Nor, 
indeed, do ] ſee any loſs that can enſue, if a watch 
« of the like nature with the night- watch in London, 
© were appointed to ſtand there ſo many hours 
« each night, as the gate uſed to be kept ſhur. 
This method, we find, is very effectual in other 
* cities, 

© I believe, my Lords, there have been very few 
© bills brought into this houſe with which your Lord- 
« ſhips, however differing in opinion in other re- 
ſpects, will more heartily concur, than with the 
« preſent, We have ſeen bills of this kind before, 
and we have heard many plauſible arguments ad- 
vanced againſt them: but I cannot imagine how 
© any one, who wiſhes well to his King and his 
country, can look upon the preſent bill, which is 
« calculated only to puniſh a viſible neglect of the in- 
« tereſt of both, as a jobb, and refuſe his concur- 
© rence to it on that account. The time was, indeed, 
« when races of popularity were run, and when gain- 
ing a borough or a county might have been the 
© motives of diſſent from a bill of this nature; but 
hope there are no ſuch perſons now-a-days, at 
* leaſt J hope there are none among us who will ſa- 
* crihce the honour of government in general to any 
Jobb, or to any ſelfiſh views whatever, Some 
think to govern nations by a party, without any 
view to the good of government in general; but 
it is a pitiful way of governing. A man who acts 
* zealouſly for the good of his country, will make 

the rule of his conduct the intereſt of the whole, 
which is as much ſupported by the maxims of pu- 
niſhing open violations of, as rewarding particular 
ſervices done to governments in general. Who- 


ever, I ſay, acts in this manner, acts for the good 
* of the whole.“ 
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He was replied to by his Grace the Duke of 4-. 


Cle, who ſpoke to this effect: 


0 


I did not intend to have troubled your Lord- 
ſhips with adding any thing to what I have ſaid 


upon the ſubject of the bill now before us; but! 
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find myſelt ſo plainly pointed at, in the latter end 
of the ſpeech of the noble Lord who ſpoke laſt, 
that I think I am obliged to ſay ſomething, that may 


acquit me of the imputation that his words inſinu- 


atez I ſhould be very glad if I have miſtaken the 
noble Lord's deſign z which I have the more rea- 
ſon to hope I have done, becauſe I have never 
failed to expreſs the greateſt friendſhip, 1 may ſay, 
love and eſteem for his perſon ; as I have always 
entertained the higheſt reſpect for his ſtation and 
character. My Lords, I am no miniſter, I ne- 
ver was a miniſter, and I never will be one. Time 
was when I might have been a piece of a miniſter, 
but I was too ſenſible of my own want of capacity 
to engage in any ſtate affairs; and, I thank God, 
I had always too great a value for thoſe few abili- 
ties which nature has given me, to employ them 
in doing any drudgery, or any jobb of what kind 
ſoever. I have ever ſince I ſet out in the world, 


(and I believe few ſet out more early) ſerved my 


Prince with my tongue, I have ſerved him with 
any little intereſt I had, and I have ſerved him 
in my trade; and were I to-morrow to be ſtrip- 
ped of all the employments which I have endea- 
voured honeſtly and faithfully to deſerve, I would 
ſerve him again to the utmoſt of my power, and 
to the laſt drop of my blood. Can any man ſay, 
my Lords, that ever I ran the races of populari- 
ty, or that ever I was engaged in any dirty jobb 
of elections, even when I met with treatment, and 
was in circumſtances which, perhaps, one would 


have thought might juſtify ſuch a conduct? And 


6 can 
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can it be ſuſpected that I will now be dipt in any 
« ſuch? I have oppoſed the preſent bill, my Lords, 
« becauſe I look upon it to be an invaſion upon 
« property in that part of the kingdom. And on 
« that account, my Lords, were it upon no other, 
I have more reaſon to oppoſe it, than any man in 
this houſe, nay, perhaps, than any man in the u- 
« nited kingdom : Becauſe there is none whoſe pro- 
« perty is, there, ſo extenſive as my own. I like- 
« wiſe look upon it, my Lords, as an incroachment 
upon liberty, and on this account, no man has 
better reaſon to oppoſe it. My family, my Lords, 

has been always perſecuted, and has often bled un- 

« der tyrants, and never had a breathing time but 
| © that of liberty, and ſhould bills of this nature paſs 
into laws, there is reaſon to be afraid of their con- 
| «© ſequences, with reſpect to our liberties, 
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The anſwer was to this effect, by the Lord 
| Hardwick : 
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That he obſerved with the greateſt concern, that Lord Hard RY 
| © the noble Lord who ſpoke laſt had miſtaken his l. | 
| © meaning; that he entertained the higheſt opinion fl 
* © of that noble Lord's candour, integrity, and abi- 
| * lities, and that it never was his intention to inſi- 
| © nuate the leaſt thing to the diſadvantage, either of 
| © the noble Peer, or any of his relations. That the 
| © words which had given the noble Peer offence, 

* were only to be underſtood of what had been 
| © praftiſed in former times, and what poſſibly may 
{ © be in the preſent; but that the noble Lord was 
| *© the laſt man in the world to whom he would have 
| © them applied.” 
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On Monday, May 16, the ſaid bill, in the form, Debate in of 
and with the title as before-mentioned, was ſent eee 
3 
down to the houſe of Commons, where, after ſome upon Por- 
| debate, it was read a firſt time, and ordered to be bil. 
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read a ſecond time on the Wedneſday ſeven-night af. 
ter: Then it was reſolved, « That the Lords ſhould 
* bedefired at a conference, that the grounds upon 
* which the ſaid bill proceeded in their houſe, might 
be communicated to the houſe of Commons; ' and it 
was ordered, That a committee ſhould be appoint- 
ed to prepare matter, to be offered to the Lords 
gat a conference for that purpoſe;* which commit- 
tee being accordingly appointed, Mr. Attorney Ge- 
neral reported next day from the ſaid committee, 
That they had prepared matter accordingly, which 
the committe had directed him to report to the 


h 
houſe; and having read the report in his place, 
and delivered in at the table, it was there again 
read, and agreed to by the houſe ; whereupon it 


was reſolved, « That a conference ſhould be deſired 
with the Lords upon the ſubject matter of the bill, 
iatitled (as before- mentioned;) and Mr. Townſhend 
was ordered to go to the Lords, and deſire the faid 
conference; whither he accordingly went imme- 
diately ; and being returned, reported “ That 
the Lords did agree to a conference, and had ap- 
pointed the ſame preſently in the Painted Cham- 

ber.“ U pon this it was ordered, That the com- 
mittee, who had been appointed the day beſore, 
to prepare matter to be offered to the Lords at a 
conference, ſhould manage the ſaid conference, 
and their names being called over, they went to the 
conference; and being returned, Mr, Attorney Ge- 
neral reported, That the managers had been at the 


conference, and had delivered to the Lords what 
the houſe had directed. 


6 
c 


Next day being Wedneſday, May 18, the houſe 
of Commons received a meſſage from the Lords, 
viz. * That their Lordſhips did deſire a preſent con- 
* ference with them in the Painted Chamber, upon 
* the ſubje& matter of the laſt conference; which 
was immediately reſolyed, and the meſſengers being 


again 
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again called in, were acquainted therewith. Then 
it was ordered, That the committee who managed 
« the laſt conference, ſhould manage that confe- 
© rencez? and the names of the managers being call- 
ed over, they went to the conference z and being 
returned, Mr. Attorney General reported the confe- 
rence, and that the Lords had delivered to the ma- 
nagers an authentic extract of the proceedings in the 
trial of Capt. John Porteous, wherein was contained 
the verdict againſt the faid Capt. Porteous, the ſen- 
tence of the Lords of Juſticiary in Scotland againſt 
him, and the reprieve of the ſaid Captain Portevus, 
granted by her Majeſty, as guardian of the realm 
and alſo, a letter from Alexander Filſon, Provoſt of 
Edinourgh, to Major-general Moyle, Dated Edin- 
burgh, April 13, 1736, which authentic extract and 
letter were brought up to the table; and the report 
being read, it was ordered, That Mr. Attorney 
General, and Mr. Solicitor General, ſhould rake 
care, that the evidence for the ingroſſed bill from 
the Lords, intitled, (as before-mentioned) ſhould 
be ready to be produced to that houſe upon that 
day ſeven- night; and likewiſe, that Mr. Attorney 
General ſhould appoint counſel learned in the law, 
to produce and manage the evidence at the bar of 
that houſe, upon that day ſeven- night, to make 
good the allegations of the ſaid bill; and that the 
following perſons ſhould attend that houſe on that 
day ſeven- night, viz. Major General Moyle, Co- 
* lone] Duroure, Major Roberton, Major Poole, Cap- 
* tain Bendi/h, Lieut. Aſbion, Mr. John Din, Mr. 
Jobn Baily, Mr. Alexander Niſbet, Mr. Robert 
Stuart, Mr. George Irvine, Mr. Thomas Young, 
Mr. Roderick Brown, and Mr, Chriſtopher Chiſ- 
$ folm,” 


On Friday the 20th was preſented to the houſe, 
and read, a petition of Alexander Wilſon, Eſq; Lord 
Provoſt of the city of Edinburgh, averring his intire 
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innocence of the ſeveral matters alledged againſt him 
in the preamble of a bill then depending in that 
houſe, intitled (as before-mentioned ; ) and there- 
fore praying, that he might be heard by his 
counſel againſt the ſaid bill, at the ſecond reading 
thereof ; which was accordingly ordered. And on 
Tueſday following was preſented to the houſe, and 
read, a petition of the magiſtrates and town- council 
of the city of Edinburgh, in the name of themſelves 
and community of the ſame ; ſetting forth, That 
the petitioners apprehended, that if the bill then 
depending in that houſe, intitled, (as before- men- 
< tioned) ſhould paſs into a law, it would greatly 
affect, and tend to deſtroy the rights, franchiſes, 
privileges, and liberties of the ſaid city of Edin- 


© burgh, and therefore praying, that the premiſſes 


might be taken into conſideration, and that the 
« petitioners might be heard by their counſel againſt 
< ſuch parts of the ſaid bill, as affected the ſaid city; 
which was accordingly ordered ; and then Captain 
Lind and Mr. James Allen were ordered to attend 
that houſe the next morning; when, upon reading 
the order of the day, for the ſaid bill's being read a 
ſecond time, it was propoſed to put off the ſecond 
reading of it for a month ; but a motion being made 
for reading it a ſecond time on that day ſeven-night, 
after ſome debate, the queſtion was put upon the mo- 
tion for reading it a ſecond time on that day ſeven- 
night, which upon a diviſion was carried in the at- 
firmative by 140 to 99. After which the ſeveral 
perſons who were ordered to attend on that day, 
were ordered to attend on that day ſeven night. 


Accordingly, on Wedneſday, June t, the order of 
the day being read, the counſel for and againſt the 
bill were called in, and the bill being then read a ſe- 
cond time, the hearing of counſel and examination 
of witneſſes began, and was continued all that wy 
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all Thurſday, Friday, Monday, Tueſday, and Wednef- 
Jay following; on which laſt day the hearing of 
counſel for and againſt the bill being ended, and the 
counſel withdrawn, Mr. Speaker opened the bill, 
whereupon a motion was made for its being com- 
mitted z but a debate ariſing, and it being then late, 
the conſideration of the ſaid motion was adjourned 
till next morning, being the gth of June; when the 
ſame was reſumed, and after a long debate, the mo- 
tion was upon a diviſion agreed to, by 124 to 118; 
and it being reſolved, that the bil] ſhould be commit- 
ted to a committee of the whole houſe, it was next 
reſolved, that the whole houſe would on the Monday 
following reſolve itſelf into a committee upon the ſaid 
bill. 

Tho? it was at farſt propoſed, that the houſe ſhould 
next day reſolve itſelf into the ſaid committee; but 
ſome members took notice, that next day, being the 
10th of June, they thought it very improper day 
lor them to go into a committee on ſuch a bill. The 
ſcope of the bill, as it then ſtood, was for demoliſh- 
ing the ports, and diſmiſſing the guard of the ciry 
of Edinburgh, thoſe very ports, and that very guard 
which had enabled that city to keep the Pretender 
out in the year 1715; and for doing this they were 
to chuſe that very day which was celebrated by all 
Jacobites as the Pretender's birth- day. This they 
thought was not very prudent; it would be a mat- 
ter of triumph to all Jacobites, who would not fail 
to repreſent it as a judgment upon the city of Edin- 
burgh for ſhutting their gates againſt their lawſul and 
rightful Sovereign, as Zacobites were pleaſed to call 
the Pretender to his Majeſty's crown and kingdoms. 
This conſideration, they hoped, would have fome 
weight againſt agreeing to that part of the bill when 
they went into a committee upon it; but they took 
notice of it at that time only to prevent the houſe's 
going into a committee on ſuch a bill on ſuch a 
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This ſeemed to be the reaſon of putting off the 
commitment of the bill till Monday 13; when the 
houſe having reſolved itſelf into the ſaid committee, 
the preamble and every clauſe of it was oppoſed, 
and upon each there was a fort of a diſtinct debate, 
ſeveral of which were puſhed ſo vigorouſly, and with 
fo much ſucceſs by the oppoſing party, that the hill 
not only changed its name, but in great part its 
form. 

Nay, it run a very great riſque of being quite loſt; 
for after all the amendments had been made, the bill 
then appeared to be ſo very different from what had 
been ſent from the Lords, that when a motion was 
made for reporting the bill with amendments to the 
houſe, the ſame was ſtrenuouſly oppoſed ; and after 
a long debate, when the queſtion was put, the divi- 
fion was 130 for the reporting, and 130 againſt it; 
ſo that it came to the caſting vote of Colonel Bla- 
den, who was Chairman of the committee, and gave 
his vote in favour of the bill; tho? it has generally 
been obſerved, that where ſuch a caſe happens, the 
chairman has always given his vote for that ſide of 
the queſtion which 1s againſt any alteration of our 
laws, or in favour of any perſon that is to ſuffer by 
a new law. But there was another circumſtance 
which contributed to the paſſing of this bill, or rather 
prevented its being loſt ; for at this very time, when 
this equal diviſion happened, James Erftin, Eſq; and 
Mr. Solicitor General for Scotland (both ſtrenuous 
againſt the bill) were in the houſe of Peers engaged 
as counſel in the hearing of an appeal there; and 
both of them endeavoured as much as they could to 
have put it off, in order that they might be upon 
their duty in the houſe of Commons; but this re- 
queſt was refuſed, 

The motion being thus carried for reporting the 
bill with the amendments, the report was ordered to 
be received the next morning; and Colonel Bladen 


having accordingly reported the amendments _ 
ay 


t 
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7. day, the firſt amendment made by the committee, 
ie which was, that for leaving out the three ſeveral clau- 
N « ſes, for impriſoning the Lord Provoſt of Edinburgh, 
e, « for demoliſhing the Nether-bow Port, and for ta- 
, « king away the guard of the city of Edinburgh,” 


I was read a ſecond time, and agreed to by the houſe ; 
h then the other amendment made by the committee, 
ll being the clauſe for impoſing a fine of 20001. upon 
ts the corporation of the city of Edinburgh, for Por- 
tens s wife, was read a ſecond time; and a mo- 
'; tion being made for recommitting that amendment, 
U after a long debate, the queſtion was put, and car- 
d ried in the negative, by 144 to 123; after which 
5 the amendment was agreed to by the houſe; and 
e then the bill was ordered to be read a third time 
r next Morning, 
X | 
; On Wedneſday, June 13, the bill was read a third The Bil 
V time, and ſeveral amendments were made to the ti- 
e tle, which had become neceſſary from the amend- 
y ments, made in the committee, to the bill itſelf; after 
e which a motion was made for paſſing the bill, which 
f occaſioned a new debate; but upon the queſtion's 
r being put, it was upon a diviſion carried in the af- 


firmative by 128 to 108; and Colonel Bladen was 
thereupon ordered to carry the bill to the Lords, 
and acquaint them that That houſe had agreed to the 
ſame with ſome amendments, to which they deſired 
the concurrence of their Lordſhips. 

But the amendments being ſo conſiderable, ſome 
Lords thought it looked like a new bill, and that 
the enaCting part as it then ſtood, was no way correſ- 
pondent to the preamble ; therefore either the amend- 
ments ought not to be agreed to, or the preamble 
ought to be left out, or very much altered; ſo that 
there was a long debate upon the motion made in that 
houſe, for agreeing to the amendments made by the 
Commons; but at laſt, upon a diviſion, the queſtion 

Was 
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was carried in the affirmative, by 41 contents, tg 
17 not contents; and Monday, June 20, it was re. 
turned to the houſe of Commons, with their ameng. 
ments agreed to; and, among others, received the 
royal aſſent, next day, at the end of the ſeſſion, 


Thus we have given a ſhort hiſtory of the paſſing of 


this famous bill; in almoſt every ſtep of which there 
were long debates, aud ſo many good arguments 
made uſe of, and ſo many remarkable things ſaid, 
that it would make a large volume to give a tolera- 


ble full account of them; we ſhall only add ſome of 


the molt material arguments that were made uſe of 
for and againft the amendments propoſed and agreed 
to in the houſe of Commons ; in which, however, 
we ſhall chrow in ſome of the moſt material argy- 
ments that were made uſe of for and againſt the bil! 
itſelf, both in that houſe and in the houſe of Lords. 
But firſt we muſt take notice, that upon the bill's 
being firſt ſent down to the houſe of Commons, 
ſome objections were made by James Oglethorpe, Eſq; 
and other members of that houſe, to the bill's being 


allowed even a firſt reading; which were in ſub- 
ſtance as follows, viz. 


Arguments Sir, when TI oppoſe the bill now brought to uz 
dll. pen id for our concurrence, either now upon its firſt ap- 
being firſt ( pearance, or in any other ſtep it makes through 
brought into. © this houſe, I hope it will not be thought that I ap- 
| Commons. © prove of the riot, or the murder, that was com- 
© mitted upon that occaſion, which gave riſe to the 
bill. All riots and tumults I have in as great 
* abhorrence as any gentleman in this houſe ; and 
there is nothing I think a government ought to be 
© more jealous of, than their ſole privilege of diſtri- 
< buting juſtice or ſhewing mercy. When either of 
* theſe comes to be aſſumed by the populace, in a tu- 
multuous way, when the mob begins to diſtribute 
« juſtice, or to oppoſe the ſhewing of mercy, it puts 


an 
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can end to all government, and for that time, at 
« leaſt, diſſolves all ſociety. Therefore all riots and 
« tumults ought to be puniſhed ſeverely ; but then 
they ought to be puniſhed in a regular manner, and 
not in ſuch a manner as may overturn the conſtitu- 
« tion of our government, 

« It is this, Sir, which makes me riſe up to op- 
« poſe this bill upon its firſt appearance: It is a 
bill of ſuch a nature, that I think this houſe ought 
not to receive it: If you do, you will, in my opi- 
nion, give a wound to the privileges of the Com- 
« mons of Great Britain. Bills of pains and penal- 
« ties, are things, in themſelves, of a dangerous 
nature; we ought not, but upon the moſt extraor- 
« dinary occaſions, ro make uſe of any ſuch method 
« for inflicting puniſhment ; and when we are obliged 
to make uſe of ſuch a method, the bill ought to 
© take its riſe in this or the other houſe, according to 
the perſons who are to be puniſhed, If a Peer of 
the realm had committed any crime, for which it 
« might be neceſſary to puniſh him by way of a bill 
« of pains and penalties, does any gentleman think 
the other houſe would receive a bill for that pur- 
« poſe from us? No, Sir, if a Peer of the realm, a 
member of the other houſe, were but one of the 
« perſons ſo to be puniſhed, I believe, the other houſe 
© would inſiſt upon his being puniſhed by a bill to 
be firſt brought in and paſſed in their houſe; and 
© if any member of this houſe were to be puniſhed 
by any ſuch bill, for the ſame reaſon, we ought, 
ſurely we ſhould inſiſt upon it, that the bill for that 
* purpoſe ought to take its riſe in this houſe, 

Now, Sir, I ſhould be glad to know a reaſon 
* why we ſhould ſhew leſs reſpect to the counties, 
* thecities, or the boroughs we repreſent, than we 
* would do to any of the gentlemen they ſend here to 
© repreſent them; for if there be any difference to 
be ſhewn, I muſt think the former deſerve more 
* of our care, they ought to have a greater _ 
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ſhewn to them upon all occaſions by this houſe, 
than the latter can pretend to. Shall we then re. 
ceive from the other houſe a bill for infliting painz 
and penalties upon any corporation in Great Brit. 
tain, that has its repreſentatives in this houſe ? Sup- 
poſe, Sir, this bill had enacted, among other paing 
and penalties, that the city of Edinburgb ſhould 


from henceforth ceaſe to be a city or corporation, 


could any gentleman, after the paſſing of ſuch a 
bill, have kept his ſeat in this houſe as a member for 
that city or corporation? Sir, he mult have ceaſed 
to be a member, as ſoon as the corporation he re- 
preſented ceaſed to be a corporation ; and ſhall we 
ever receive a bill from the other houſe for turning 
one of our own members out of doors ? 

It is true, Sir, the bill now preſented to us for 


our concurrence, does not in expreſs words put an 


end to the city and corporation of Edinburgh; but 
it does ſomething very near tantamount ; for if 
you take from a corporation their power of watch- 
ing and warding, I do not fee how they can after- 
wards well ſubſiſt as a corporation. I ſhall not 
now enter into the merits of the bill ; I ſhall not 
enquire, whether the city of Edinburgh deſerves 
the puniſhment to be inflicted upon it by this bill, 
I think it does not. But it is enough to me, that a 
city, which has its repreſentative in this houſe. is 
to be puniſhed. , This, I ſay, is enough to me for 
thinking that the bill ought not to have taken its 


Tiſe in the other houſe; that we ought not to re- 


ceive ſuch a bill from them; that we cannot re- 
ceive it without ſacrificing the privileges of this 
houſe, and the privileges of all the places we re- 


preſent, I hope no gentleman thinks, there is the 


leſs reſpect to be ſhewn to the city of Edinburgh, 
becauſe of its being in Scotland, Sir, it is now a 


city of Great Britain, it is the ſecond city of Great 


Britain; and if ſuch a bill had come from the 


other 
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© other houſe againſt the meaneſt borough of Scot- 


and, that has a repreſentative, or a part of a re- 
* preſentative in this houſe, I ſhould have been 
© againſt our receiving the bill. We are in honour 
* obliged to protect the Commons of Scotland as 
much as the Commons of England; becauſe they 
* truſted to our honour, when they united with us 
© upon the terms they did. We are in prudence 
© obliged to protect the privileges of every borough 
© in Scotland, as much as the privileges of any bo- 
© rough in England ; becauſe no incroachment can 
be made, no injury can be done to the one, but 
* what may be made a precedent for doing the ſame 
* to the other, It we allow the other houſe to in- 
* croach upon the privileges of the Commons of 
Scotland, it will be a precedent for their incroach- 
© ing upon the Commons of England, If we accept 
of this bill, if we give it a'reading, I ſhall ſoon 
expect to ſee a bill brought us from the other 
* houſe, for turning ſome of our members out of 
doors. Therefore, Sir, I am againſt its being read 
* a firſt time.” 


To this it was anſwered in general ! 


That the bill's being brought in by the other Anfver- 
* houſe did not proceed from any deſign to incroach 
© upon the privileges of that houſe, but from the 
* other houſe's having firſt entered upon an inquiry 
into that atrocious riot, that cruel murder, which 
* had happened at Edinburgh; and the reaſon for 


| © their being the firſt to enter upon that inquiry was 


evident, from the nature of the buſineſs that ufually 
came before the two houſes ; for in the other houſe, 
they had generally little to do in the beginning of 
* a ſeſſion ; whereas, in that houſe, the providing 
* ſupplies for the current ſervice of the government, 
* took up ſo much of their time in the beginning of 
* a ſeſſion, that they had not leiſure to enter upon 

Vol. XIV, U any 
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any particular or extraordinary affair. That up. 
on that inquiry, the other houſe were of opinion, 
it was abſolutely neceſſary to inflict ſome puniſh. 


ment upon the city of Edinburgh, in order o 


make that, and every other city, more careful to 
prevent mobs, and more active in ſuppreſſing 
them, for the future. That as this was their only 
aim, as it was an aim which that houſe could not 
but approve of, they hoped the houſe would not 
be too jealous of their privileges upon ſuch an 


occaſion ; for even tho? it were indiſputable, that 
the other houſe ought not to be allowed to bring 
in a bill for inflicting pains and penalties upon 


any city or borough in Great Britain, yet in a 
caſe where no incroachment was intended, and 
which might fo greatly contribute to the domeſtic 
peace and quiet of the kingdom, it was abſolutely 
neceſſary for both houſes, not to be over-ſcrupu- 
lous in point of privilege. And that as the other 
houſe had begun the inquiry, as upon that in- 
quiry, they had found it abfolutely neceſſary to in- 
flict ſome puniſhment upon the city of Edinburgb, 
and upon the chief magiſtrate thereof, at the time 
the mob happened, they hoped gentlemen would 
conſider, the other houſe had then no other way 
of proceeding, in order to inflict that puniſhment, 
than by bringing a bill for that purpoſe. There- 


fore they hoped no ſcruple would be made to the 


reading of the bill, and upon the ſecond reading 
they would fee, whether the other houſe had good 
reaſon for paſſing ſuch a bill; when they might 
either concur with the other houſe in paſſing the 


bill, or might reject or amend it as they fav 
cauſe.” 


To which it was replied in general : 
© That it was true, the firſt part of the ſeſſion was 


generally taken up, in that houſe, with granting 
© money 
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« money to the government; but it was not wont to 
« beſo; for in former times, their firſt buſineſs was 
« to inquire into abuſes, and redreſs grievances; and 
« if that houſe had taken example by their anceſtors, 
© inſtead of voting a ſupply the ſecond or third day 
« of the ſeſſion, they would have voted an inquiry 
© into thoſe riots and tumults, which of late had been 
« ſo frequent and ſo general all over the kingdom; 
for the people never grew tumultuous without 
« ſome cauſe, and it was very probable the late tu- 
mults had proceeded from ſome abuſes or ſome 
« grievances which they ought to inquire into. That 
« the beſt way of judging of mens intentions was by 
their actions; and as the bill brought from the 
© other houſe was certainly, as they thought, an in- 
« croachment upon the privileges of that houſe, the 
© ſureſt and ſafeſt way of judging was, to ſuppoſe an 
© incroachment was intended. That incroachments 
had always been made at the moſt favourable junc- 
* tures 3 and if ever the other houſe ſhould endea- 
* your to incroach upon that, they would always 
© take occaſion to do it, with reſpect to bills which 
might ſeem abſolutely neceſſary ; ſo that if they 
made the expediency, or even the neceſlity of a 
* bill, a good reaſon for ſubmitting to an incroach- 
ment, they would very ſoon have no privileges 
left. That, as that houſe was the grand inqueſt 
© of the nation, it was their proper buſineſs to in- 
* Quire into all public abuſes, eſpecially where any 
© of their own members were concerned; and that 
© if the other houſe did, upon any occaſion, take 
* upon them to inquire into uy ſuch public abuſe, 
they ought to proceed no farther 3 they might 
then, at a conference, communicate to that houſe 
the diſcoveries they had made, and leave it to that 
* houſe to proceed by impeachment, or by a bill of 
* pains and penalties z which the other houſe might 
have done in the preſent caſe ; and their not hav- 
ing done ſo, ſeemed W Hh they had an inten- 
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tion to take advantage of that favourable opportu- 
nity for making a little incroachment upon a pri. 
vilege, which they knew would have otherwiſe 


= 
c 
= 
s 
there was a neceſſity for puniſhing the city, or any 
of the magiſtrates of Edinburgh, could not then 
appear to them, and therefore could not be an 
argument of any the leaſt weight in that debate; 
but ſuppoſe there was ſuch a neceſſity, there waz 
no necellity of the ſeſſion's breaking up at a cer- 
* tain day; they might go upon an inquiry imme. 
* diately ; the witneſſes were all in town; theſe wit- 
© nefles might ſoon be examined, and upon that exa- 
* mination they might order a new bill to be brought 
6 in, if they ſaw cauſe; and that new bill might paſs 
* thro? both houſes, long before it would be abſo- 
* Jutely neceſſary to put an end to the ſeſſion: There. 
fore they ſaw no inconvenience cculd enſue, from 
their not receiving the bill then brought them from 
the other houſe ; and for that reaſon they could not 
agree to its being read a firſt time.” 

This was the ſubſtance of what was faid upon 
this bill, at its firſt appearance in the houſe of 
Commons; but as a majority ſeerned to be for 
reading the bill, there was no diviſion upon the 


- queſtion. 


Mr. Lind- 
fay's ſpcech» 


Accordingly, the bill was read a firſt time ; and 
a motion being made to read it a ſecond time, Pa- 


trick Lindſay Eſq; member for the city of Edinburgh, 
made the following ſpeech. 


Mr. Speaker, 
Sir, the concern which J have in this bill, as it 
affects the rights, the privileges, and franchiſes of 
that city, which I have the honour to repreſent in 
this houle, as well as it affects perſonally him who 
has now the honour to be the chief magiſtrate 0! 
that city; this concern, I ſay, Sir, will (I _ 
| « plea 
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been ſtrenuouſly conteſted. That whether or no 
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« plead my excuſe to this honourable houſe, for pre- 


« ſuming to take upon me, Sir, to ſubmit to your 
« conſideration my ſenſe of this bill, and of the 
« effects of it, ſhould it paſs into a law. Sir, that 
« cruel, barbarous, and inhuman murder, that moſt 
« outrageous and atrocious riot, which was commit- 


ted at Edinburgh the 7th of September laſt, muſt 


affect every perſon of humanity with horror: And 
« as it was, Sir, a trampling upon all civil govern- 


« ments, and a bold and manifeſt violation of the 


laws, and a direct inſult upon the legal authority, 
it cannot fail to raiſe gentlemen's indignation, and 
to rouſe the reſentment of every true Briton to do 
« juſtice to the public, by purſuing of any meaſure 
that may be moſt likely to puniſh ſo black a crime; 
ga crime ſo dangerous to civil ſociety, and to bring 
the execrable and deſperate authors of it to con- 
« dign puniſhment. — But, Sir, I hope gentlemen's 
« zeal for juſtice will not ſo far blind their under- 
« ſtanding, as to allow themſelves to be diverted 
from the purſuit of juſtice, and to be mifled from 
« the right ſcent, by falling upon the innocent, and 
thereby to allow the guilty to cſcape and to paſs 
« unheeded. — By whom, Sir, was this bloody mur- 
der, this outrageous murder committed? By a 
mob, Sir, a mob compoſed, as mobs commonly 
« are, of the. lowelt claſs of the people; by perſons 
© of diſſolute and bad lives, and of worſe manners; 
« perſons who deſpiſe the office of magiſtracy, and 
hate the perſons of magiſtrates, becauſe magiſtrates 
+ puniſh and controul their crimes, and reſtrain them 
from acts ot violence, and from committing diſor- 
ders; perſons who are prone to do miſchiet, and, 
* when they can do it with hopes of impunity, rare- 
ly fail to abuſe and inſult the perſons of magiſtrates, 
And who, Sir, are by this bill to be puniſhed 
for this riot? Thoſe who committed the inſult ? 
* No, Sir, by this bill thoſe who were inſulted are 
to be puniſhed. Is the inſolence of the multitude 
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to be repreſſed by this bill? No, Sir, the hand; 
of the civil magiſtrate are to be weakened by this 
bill, In a free country, Sir, the civil magiſtrate 
only can ſuppreſs and prevent riots and diſorders: 
and how ? By puniſhing of rioters and diforderly 
perſons. And if the hands of the civil magiſtrate 
are not ſtrengthened, the office of magiſtracy 
muſt become uſeleſs. — Sir, I have obſerved, ſince 
I came laſt to this place, that a very odd notion 
has prevailed here, and with great grief and con- 
cern, Sir, I find this notion to be general, that 
perſons of all ranks (in that country where that 
abominable crime was committed) favour this 
foul, this black, this moſt deteſtable crime; than 
which, Sir, nothing is more unjuſt, nothing more 
falſe and untrue, I therefore beg leave to explain 
this a little. — The mobs in that part of the king- 
dom, Sir, reſemble very much the mobs here; 
they are compoſed here as well as there (and I be- 
lieve every where) of ſuch perſons as I have juſt 
now. deſcribed to you; but there is one difference 
betwixt the mobs in that country and your mobs 
here, and that is, however wicked the mobs in 
that country may be, yet they are not fo aban- 
doned as to do miſchief with their eyes open. But, 
Sir, the loweſt claſs of people in that country have, 
generally ſpeaking, a turn to enthuſiaſm, and ſo 
ſtrong is the influence, ſuch is the force of delu- 
ſion, that they can work themſelves up to a firm 
perſuaſion and thorough belief, that any miſchicf 
they are to do, is not only lawful but laudable ; 
that it is their duty to do it, and, from a religious 
principle, to do it at any riſque, even at the riſque 
of their lives. 


Hence it is, Sir, that riots and diſorders are leſs 
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ſequently more dangerous. 


frequent in that country than here; and when mobs 
do riſe there, they are more determined, and con- 
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The unthinking multitude, Sir, are but too 
much encouraged in this by the clergy; for, Sir, 


+ when the clergy are like to be defeated or diſap- 


« pointed in any particular view of 2 of any 
« eccleſiaſtical benefice and preferment as they have 
«© a mind, becauſe the law ſtands in their way, they 
« abuſe the unwary people, Sir, and ſpirit them up 
« to deſpiſe and diſobey the law, by this dangerous 
« doctrine, too often inculcated — upon ſuch acca- 
* ſions, that ſuch a law is iniquity — eſtabliſhed by 
© law. | | 
* This dangerous doctrine, this ſeditious practice, 
in openly and publicly maintaining it, cannot be 
charged, Sir, upon the church of Scotland, or up- 
* on the clergy of that country in general. They, 
Sir, by much the major part of them, are good 
men as well as good chriſtians; men of ſound prin- 
* ciples in their lives, and in their practice blame- 
* leſs; men who think as every gentleman of this 
* houſe does, Sir, that the laws of every country 
* ought to be obeyed, as the fole and only rule of 
government in every country; but this ſeditious 
doctrine is preached up by thoſe wild, hot-headed, 
violent high-church clergy, who are not to be 
* ſatisfied with any power, unleſs they poſſeſs all 
power; and by them only. Yes, Sir, I am ſorry 
to ſay it, we have high-church Preſbyterians, who 
have higher notions of clerical power than any 
* Proteſtant clergy whatever; ſome there are, Sir, 
* who aſſert and maintain an abſolute independency 
on the civil power. — Sir, the dangerous effect 
of doctrines of this kind is, that when men are 
taught and brought to believe, that any law what- 
ever is iniquity eſtabliſhed by law, and while it 
remains in force under the ſanction of the Legiſla- 
ture, it may nevertheleſs be diſobeyed, and the 
civil magiſtrate reſiſted in the execution of it, men 
* of weak underſtandings and ſtrong paſſions will 


* ealily deceive themſelves, _ look upon every 5 
4 that 


. ß >_>; 


295 


296 


ee 


K M h -@ K = - A - ¾2? K W 


A a. ME. a 


PARLIAMENTARY A. 173) 


that interferes with their paſſions, to be iniquity ; 
eſpecially, Sir, if they have, as all weak people 
commonly have, a good opinion of themſelves, 
and of their own ſuperior ſanctity and holineſs, 
Nov, Sir, I muſt beg leave to explain the ſource 
of theſe late diſorders, that have given fo much 
trouble to the Legiſlature. 

Sir, the pernicious practice of ſmuggling, fo 
prejudicial to the. fair trader, and ſo hurttul to 
the common and genera] good of the nation, has 
prevailed too much in that country, Sir, as well as 
in this. Whoever, Sir, may be the importers and 
proprietors of run goods, it is moſt certain, that 
the loweſt claſs of men, the dregs of the people, 
thoſe perſons who compoſe mobs, are the perſons 
employed in the running of theſe goods ; and they 
get ſo much more, by this illicit trade, than they 
can earn by honeſt labour, that they neglect their 
labour for the ſake of this vile and deſtructive 
trade. 

As this loweſt herd of mankind, Sir, have been 
taught that one law is iniquity, they have taught 
themſelves that ſome other laws are ſo too; if one 
may judge of their principles by their practice, all 
your revenue laws ſtand in an unfavourable light 
with them, Sir. 

« Every gentleman, Sir, has heard of the exccu— 
tion of that noted ſmuggler Andrew Hilſon, whence 
all this miſchief has owed. That deluded man, 
Sir, maintained to the hour of his death, that he 
was moſt unjuſtly condemned; and died with great 


tranquillity ; ſo firm, ſo fixed was he in the belief 


of his own innocence. He maintained this, Sir, 
in a debate with one of the reverend miniſters of 
Edinburgh, and a very able clergyman he 1s. 
When this miniſter, Sir, was endeavouring to un- 
deceive him, and bring him to a ſenſe of his guilt 
of the crime for which he was condemned, he ad- 
mitted, that he had taken money from a paſtor 
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« of the revenue by violence; that he did it, becauſe 
© he knew no other way of coming at it; that the 
« officers of the revenue had, by their practice, 
taught him this was lawful, for they had often 
« ſeized and carried off his goods by violence ; and 
« ſo long as they had goods of his of greater value 
in their hands than all the money he took from 
them, they were ſtill in his debt, and he had done 
no wrong. | 

I] am afraid, Sir, this martyr to this new here- 
« tical ſet of ſmuggling, was too much favoured 
« by the miſled and unwary multitude too many of 
them thought, as he himſelf did, Sir, that he was 
* unjuſtly condemned; and every one who firmly 
believed this, would, no doubt, think it his duty 
to ſave and to reſcue this innocent perſon (as they 
thought him) from the rigour of law; and, Sir, if 
the magiſtrates of Edinburgh had not taken extra- 
ordinary precautions to put this ſentence in exe- 
« cution, he, this Milſon, Sir, would very probably 
© have been reſcued by the multitude. — But, Sir, 
* when they ſaw themſelves diſappointed, no ſooner 
vas this execution over, than they began to wreck 
* their malice upon that guard which had, upon ma- 
ny other occaſions as well as that, ſuppreſſed their 
* diſorders, and reſtrained their guilty hands from 
* doing of . miſchief, and committing of real not 
* imaginary iniquity ; upon that guard, Sir, which 
is to be aboliſhed by this bill. 

Upon this occaſion, Sir, the unhappy perſon 
* who then commanded the guard, did, from an 
* apprehenſion, I ſuppoſe, that he might be over- 
powered by the great crowds of people then 


© aſſembled, defend himſelf and his men by their 


* fire-arms, whereby ſeveral of the multitude were 
* killed and wounded: And what were the effects 
of this, Sir? — The perſons who were then killed 
* and wounded, were of that claſs of people who 
* commonly attend ſuch melancholy OO. 

Sir, 
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Sir, that is, of the loweſt claſs. The mob, Sit, 
+ from that moment began to murmur, from an 
< apprehenſion, that becauſe no perſon of rank and 
condition had been killed, therefore would this 
« barbarous murderer (as they called him) eſcape 
« from juſtice by the favour of perſons of condition. 
And in this, Sir, they were not miſtaken; for — 
« no ſooner was this unhappy perſon condemned by 
« law, Sir, than a number of perſons of condition 
« ſet a petition on foot to intercede with her Majeſty 
« (then guardian of the realm) for mercy ; they did 
« this, Sir, not ſo much out of tenderneſs to this man, 
« that they thought his caſe hard, as from another 
« motive, a motive of a public nature; and that 
was, Sir, ſhould this ſentence have taken effect, 
the mob would become more inſolent, when they 
« found that the civil magiſtrate, or other perſons 
acting under their authority, were in no better 
« Caſe than they who reſiſted the civil magiſtrate in 
the execution of the law; but if by this man's 
« pardon, if by the interpoſition of mercy from the 
« crown, they were convinced, that every perſon 
« who acted by law, to put the laws in execution, 
« acted ſafely, and that every perſon that acted other- 
< ways did it with a rope about his neck, that would 
« eftetually ſuppreſs the inſolence of the multirude, 
and force obedience to the law, even from thoſe 
« baſe minds who, by force alone, are to be driven 
into a ſenſe of their duty. — Who then, Sir, of 
that country, approves of that wicked murder and 
bo 

8 

4 

5 

* 
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riot? The mob only, Sir, by whom it was com- | 
mitted ;z perſons who have no property, and there- | 


fore are fond of diforders, becauſe they can loſe 
nothing by diſorders ; and if they can eſcape cor- 
poral puniſhment, are often gainers by public cala- 
mity and diſorders. 
This then, Sir, appears plainly to be a diſpute 
* betwixt the people of Scotland (by whom, Sir, 
I mean every man of property, every freeman, 
every 
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every man who may ſuffer by the ſubverſion of the 
© laws, and by the Joſs of liberty) and whom, Sir? 
The canalzie, the dregs of the people of Scotland, 
« that claſs who are anciently called by your law, 
Villains; that ignorant herd of bigots, who are al- 
« ways miſled by crafty and ill·deſigning clergymen 
« for men of ſenſe and knowledge, Sir, have a much 
« ſyrer and a better guide, that is, right reaſon, that 
* eternal and unerring rule, 

Sir, it is 2 great misfortune to that country, 
© where this bloody tragedy was acted, that many 
« gentlemen who hear me, are ſa much ſtrangers to 
© it; ſtrangers to its laws and cuſtoms, ſtrangers to 
the manners and tempers of the people, {trangers 
© to theſe different ways of thinking of the people 
© of knowledge and condition, from the principles 
of the inferior multitude, which I have now, Sir, 
© been endeavouring to explain to you, fo far as they 
© relate to the preſent caſe. 

Therefore, Sir, if it is the ſenſe of the houſe to 
proceed upon this bill, the conſideration of it re- 
+ quires the greater attention; the intereſt of England 
makes it neceſſary; it is an affair of the utmoſt con- 
* ſequence ta the liberty of the ſubject ; and as it 
* ought, it will no doubt be treated as ſuch, for the 
united kingdom is greatly intereſted in the manner 
© of determining of this bill, as well as in the fate 
© of it. 

Sir, while the two nations remained in a ſtate of 
* independency, thoſe frequent wars, which are but 
too common betwixt neighbouring nations, begot 
mutual fears, mutual jealouſies and diſtruſts, na- 
tional hatred, and national averſions: But as the 
cauſe of theſe national feuds and enmities moſt 
* happily ceaſed by the union of the crowns, I hope, 
Sir, the effect alſo ceaſed with the cauſe. From 
that happy period, Sir, both nations were em- 
* barked upon the fame battom, the honour and in- 
* tereſt of both became the common and — 

cauſe 
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cauſe of both, the honour and intereſt of ons 


could not be hurt without affecting the other; and 
I think, Sir, the ſubjects of both nations became 


« 
0 
< 
0 
6 
6 
0 


N 
0 
0 

0 


3 


0 
6 
* 
c 
6 
£c 
0 


& „ „ 


* 


4 
— 
c 
c 


Fj BD W „ «„ 


very ſoon ſenſible of this, that by that happy acci. 
dent they were reduced from a ſtate of enmity toa 
ſtate of perpetual friendſhip ; and I think we may 
obſerve from experience, that thoſe national pre. 
Judices and diſtruſts began very ſoon to abate; 
even ſo early, Sir, as the unhappy civil war in the 
reign of King Charles I. which broke out within 


leſs than forty years after the union of the crowns, 


May we not obſerve, Sir, the ſubjects of both na- 
tions, who were of the ſame ſentiments and opi- 
nions, with regard to the cauſes of that unhappy 


war, making and entering into alliances and con- 


tederacies with one another, againſt the ſubjects of 
both nations, who were of contrary ſentiments? 
Was not the war carried on by Scotſmen and Exg- 
liſomen againſt Engliſhmen and Scotſmen, without 
the leaſt national diſtinction, or national diſtruſt? 
They were even at that time, Sir, perfectly ſenſi- 
ble, that the liberties of any one of the nations 
could not be ſabverted, without deſtroying the 
liberties of the whole, and 'that the whole could 
not be preſerved, unleſs the liberty of every part 
of the whole was preſerved and fecured upon the 
ſame footing. 8 
* The ſame thing appeared, Sir, at the late happy 
revolution: Were not the ſubjects of both nations 
equally forward, equally zealous in the cauſe of 
liberty, a cauſe inſeparably common to both ; and 
did not a few of both nations, without diſtinction, 
adhere to what they called the prerogative of the 
crown, and the indefeaſible right of the unhappy 
and misfortunate Prince then upon the throne ! 
But now, Sir, we are in a ſituation very different 
from that; we are now, Sir, by an incorporating 
union, become one and the ſame people, * 
an 
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and cemented together by all the ties that bind in- 
« dividuals in civil ſociety. | ; 

The repreſentative body of the people of Scot- 
© [and did, upon that occaſion, expreſs an abſolute 
« truſt and confidence in this nation of England; no 
« ſecurity, no guarantee whatever, was on their part 
© required, for the performance of the ſeveral arti- 
cles and conditions ſtipulated by that treaty in our 
« favour, other than the faith of a Britiſh Parliament. 
« In this, Sir, they ated moſt wiſely 3 for what 
« ſecurity, what force, what power, what conſtitu- 
tion could have been contrived, that could have 
proved fo abſolute, ſo real, and ſo effectual a ſe- 
« curity, as the faith, the juſtice, the honour, the 
« candour of an Engliſh Parliament; I fay an Engliſh 
Parliament, Sir; for in a Parliament of Great 
© Britain, the repreſentatives of that part of the 
united kingdom do not make up the tenth part 
« of either houſe. 

We had, Sir, the experience of ages to induce 
© us to follow ſo wiſe a courſe ; the Legiſlature of 
« England had always acted wiſely, never like arbi- 
© trary governments from caprice or humour, but 
© had always ſteadily purſued the real intereſts of the 
nation of England with great judgment, great ſa- 
« oacity and forecaſt; and we, Sir, were ſenſible 
that our intereſts were the ſame with yours; that 
* ſo long as you minded your own intereſts, ours 
* muſt be ſafe in your hands. Then, Sir, however 
«* weak and ignorant people may think or act, peo- 
ple who are weak enough to be miſled by national 
« prejudices, yet the wiſdom of the nation will al- 
ways act uniformly, always act wiſely. 


« I know, Sir, it is the way of ſpeaking without . 


doors, among ſuch weak and fooliſh people, that 
the Legiſlature may be unconcerngd and indifferent 
* as to any public meaſure as to Scotland; that it is a 
matter of no moment how, or in what manner 


any public law affects that country; whether theſe 
0 people 
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« people are diſſatisfied or no; ſhould they be ever 
« ſo much diſpleaſed, ever ſo much angry, it is of 
no conſequence ; ſhould they even take it into 
« their heads to mutiny and to riſe in rebellion, it 
« ſignifies nothing, for we have always as many 
troops quartered among them as are ſufficient to 
conquer them. | 
This is eaſily faid, Sir, and I admit it might be 
« aseaſily done too; but becauſe ſuch a thing might 
« be done, would ſuch a meaſure be juſt, would it 
« be a wiſe meaſure? Sir, ſo fooliſh and fo foul a 
« deed as this would be falſely called conqueſt ; it 
« would be an act of treachery, it would be treaſon, 
« Sir, treaſon of the blakeſt kind ! treaſon againſt 
< the people! If any perſon of condition was to talk 
« thus, ſhould the greateſt perſon of the nation inſi- 
« nuate ſuch a thing by way of advice, this houſe 
would take notice of it, Sir; this houſe would im- 
« peach ſuch a perſon as an enemy to the public, as 
ca moſt dangerous public enemy; and give me leave 
© to fay, Sir, that if ever the Legiſlature ſhould be 
« ſo blind to its own intereſt, fo falſe to the truſt 
« repoſed in them by the people, as to allow ſuch a 
« uſe to be made as this, of thoſe forces which are 
maintained by the people, for the preſervation of 
« their liberty, the ſame number that could conquer 


© Scotland, could with much greater facility conquer 


England. 
Such conqueſts as theſe, Sir, are eaſily made; 
« very little {kill would be required in the general 
that would make ſo glorious a conqueſt ; treachery, 
© treachery alone is the only qualification neceſſary 
for the executioner of ſuch a project: But would the 
* conqueſt be ascaſily maintained as made? No, Sir. 
It is & common ſaying, Sir, That oppreflion 
makes all men tof one mind. In that event, Sir, 
ten times the number of forces that made this con- 
« queſt, and perhaps made it with eaſe too, would 
prove too few to maintain it. f 
| Every 
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« Every gentleman, who is the leaſt acquainted 
« with hiſtory, knows what miracles oppreſſion hath 
« worked upon the oppreſſed, Do not the States of 
« Holland owe their being to oppreſſion ? Do not the 
« $wiſs Cantons owe their freedom and independency 
to oppreſſion? Does not Portugal owe its indepen- 
« dency to the indiſcreet and oppreſſive meaſures of 
the court of Spain? But I beg leave, Sir, to bring 
© one inſtance nearer home. 

The Cambrian Gauls were reduced by force of 
© arms. As the conqueſt of this powerful country 
vas once determined by the fate of one battle at 
« Haſtings, ſo they, Sir, after the loſs of a battle, 
« were obliged (as you did) to ſubmit to neceſlity, 
« This conqueſt was eaſily made; but was it as eaſi- 
ly maintained? No, Sir, every one knows what 
blood and treaſure it coſt you to keep this province 
in ſubjection; and ſo ſenſible were your anceſtors 
« of this, that after the experience of near three cen- 
« turies, Sir, ſuch was their wiſdom, that they, of 
« their own accord, (and a wiſe meaſure it was, Sir!) 
© I ſay of their own accord, made that brave and in- 
* vincible people a free people; and how, Sir? By 
* admitting them to a ſhare of the Legiſlature in 
© this houſe, by making them one and the ſame 
people nationally with yourſelves, and removing, 
* as far as in you lay, all national diſtinctions; that 
there ſhould be no more difference betwixt an 
* Engliſh and a Welſb. man, than there is now betwixt 
© an ancient Briton, a Roman, a Saxon, an Angle, a 
Jule, a Dane, or a Norman. 

© Is it then to be imagined, Sir, that the Legiſla- 
* ture of Great Britain could be capable of ſuch 
* indiſcretion, as to deſtroy, or in the leaſt to im- 
pair and abate, that harmony between the two 
* united nations, upon which the happineſs of both 


* ſo much depends? That you, Sir, could by any 


* unequal dealing, or partial procedure, force that 
ancient 
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© ancient and invincible nation, that free and inde. 
« pendent nation, who, of their own accord, freely, 
« without the leaſt reſtraint or neceſſity, truſted them. 
« ſelves abſolutely to your faith, after both nations 
had from an experience of a hundred years, from x 
« juſt ſenſe of their true and real intereſts, come to 
an abſolute and determined reſolution to become 
abſolutely and intirely one and the ſame people 
That you, Sir, who are the ſole and only guaran- 
tees of this treaty, ſhould force this nation from 
this ſtate of friendſhip, a friendſhip ſecured by 
every tye that can bind friends; that you, I ſay, 
Sir, ſhould force them back again into a ſtate of 
enmity 3 that you ſhould, contrary to all common 
ſenſe and common honeſty, betray this great truſt, 
and by acts of ſeverity and oppreſſion, drive this 
nation into a ſtate of ſlavery! This, Sir, is abſo- 
lutely impoſſible, ſo long as mankind are poſſeſt 


of common ſenſe in the ſmalleſt degree; for no | 
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argument is neceſſary, Sir, to convince you, that 

« if ever any part, eſpecially ſo great and confider- 

able a part of this united kingdom, is reduced to 

a ſtate of ſlavery, the whole muſt ſoon undergo 

the ſame fate. We are now too cloſely united, not 

only bound but cemented together, by too many 

and too ſtrong tyes to be ever ſeparated, without 

© tearing out the vitals of the united kingdom, and 

«* rending it into pieces. In all events, both mult 

© ſhare the ſame fate, both muſt be free or both 

© muſt be ſlaves. A free ſtate, Sir, knows no maſtcr 

but the law; freemen are governed by law, and 

< by law only; ſlaves are governed not by law but 

by arbitrary rule, by acts of violence, and by mi- 

© litary force; and whoever is maſter of that force, 

© muſt be maſter of all. If any part of the united 

© kingdom muſt ſubmit to ſlavery, all and every 

part muſt ſubmit to ſlavery, for no propoſition is 

© more obvious and ſelf-evident than this, that, in 

« a national ſenſe, Scotland is as much a part of 14 
land, 
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« land, as the counties of Kent or Cornwall are, and 
this county of Middleſex, and every part of England 
« is as much a part of Scotland, as the county of 
« Edinburgh is; that the intereſts of all and of every 
part of Great Britain are ſo abſolutely and fo in- 
« tirely the ſame, that no one part can be hurt 
« without affecting the whole, no more than the na- 
« tural body can be hurt or maim'd in any of its 
members without feeling pain; and therefore, Sir, 
every part of the whole muſt be equally the care 
« of the legiſlature. And it this is ſo, then, Sir, 
this bill muſt ſtand or fall by its own merits. It 
« will be tried by this houſe, Sir, with the utmoſt 
« impartiality, and with the ſtricteſt regard to juſ- 
© tice—Tt will be conſidered by this houſe, Sir, as 
if this unhappy diſorder had been committed in 
the city of London, in York, Briſtol, or any other 
© corporation in England; and I ſubmit it to gentle- 
men's conſideration, how they, eſpecially they that 
© repreſent cities and burghs, how they, I ſay, like 
© bills of this kind. —Becauſe a diſorder and a crime 
© have been committed, and becauſe the criminals 
© have eſcaped and fled from juſtice, therefore the 
© magiſtrates of that city or burgh are to be puniſhed 
by bill, and the corporation itſelf ſuffer in its 
* rights and franchiſes, and be deprived of its pri- 
vileges. I have already nnd at the firſt at- 
* tempt that was made upon the liberties of this 
* iſland: gentlemen will obſerve where that firſt at- 
* rempt was made, and where it pointed; and they 
may thank their anceſtors of that generation, who 
had ſagacity and forecaſt enough, to foreſee where 
it muſt end, and foreſaw it before it was too late. 
* Principiis obſta, is a good maxim. 

I am not lawyer enough, Sir, to form any 
* opinion of bills of this nature; but one part of 
the procedure in another place, in order to found 


this bill, appears to me to be ſomewhat dangerous 
Vo L. XIV. X to 
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to the privileges of the Commons of Great Britain; 
and that is, Sir,—The magiſtrates of Edinburg; 
are ordered to attend at the bar of another houſe 


on a day certain: they appear; but we are not 


told whether they are ordered to attend as evi. 
dences to give information, or as perſons accuſe 
of any thing. No, Sir, they are directly put upon 
oath, and ſeverally examined, direct queſtions put, 
and direct and categorical anſwers inſiſted upon, 
under no leſs penalty than contempt. They ate 
not told, Sir, your anſwer to this or to that quel. 
tion may affect yourſelf penally, and therefore you 


are at freedom to anſwer it or no; and neverthe. 


leſs, Sir, upon thoſe anſwers is the bill founded, — 
I ſay, Sir, I ſhall not pretend to form any opinion 
of bills of this kind, In my own way of think. 
ing, Sir, every ſtate muſt have a power to ſave it. 
ſelf, that the whole legiſlature may uſe any me- 


thod whatever to ſave the public; but I have al. 


ways underſtood that proceedings by bills, ſuch as 
this, were always conlidereg/as remedies, in caſe; 
of extreme neceſſity, and in ſuch caſes only. There- 
fore the firſt queſtion before you, Sir, is, Whether 
this be a caſe of that kind, 

I am ſenſible, Sir, I cannot now enter upon the 
merits of this bill, but I hope I ſhall not be impro- 
per, if I explain to the houſe, Sir, the occaſion of 
this bill. — The report, Sir, that the mob would 
make an attempt to commit this crime, was pret- 


ty univerſal, and that this attempt was to be 


made upon the day appointed for this unhappy 
man's execution, unleſs he was executed at the u- 
ſual hour according to his ſentence. Agreeable to 
this intelligence, the magiſtrates of Edinburgh uſed 
precautions, and proper precautions they were, Sir, 
to prevent this miſchief z but the mob, Sir, they 
were likewiſe ſenſible that their wicked purpoſe 
might reach the ears of the magiſtrates, and if it 


did, Sir, they were likewiſe ſenſible, from fatal and 


dear 
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« dear-bought experience, that the magiſtrates of 
« Edinburgh had always, and upon all former occa- 
« ſions; by the means of this city guard, Sir, ſup- 
ot preſſed mobs and tumults, and puniſhed the authors 
« and ringleaders of them with great ſeverity, By 
all that can be learned, Sir (and great pains have 
Pen been taken to make diſcovery) I ſay, Sir, it ap- 
Put, . pears by the diſcoveries that have been made, that 
01, the mob deſpaired of ſucceſs, and therefore, Sir, a 
© number of the moſt determined entered into a 
© conſpiracy, and bound themſelves by folemn oath 
© to execute any purpoſe that ſhould be agreed on 
1 by the majority, and to loſe their lives rather than 

co diſcover this ſecret, or to diſcover one another; 


Fry and if gentlemen knew how ſtrong, and how ſa- 
"05 Wi « cred a tye an oath is with theſe people, they would 
dot be ſurpriſed, that this ſecret was ſo well kept. 
* here is no direct proof of this, Sir, but the 


LY * preſumption from ſeveral circumſtances is very 
© (trong, and the event makes it highly probable. 
For this attempt to ſurprize and difarm the city 
| . * guard, upon which the ſucceſs of their whole 
| * ſcheme depended, was executed in a moment, upon 
* a ſignal, and a time, when no magiſtrate or citizen 


a * of Edinburgh had the leaſt ſuſpicion of it, nor in- 
4 nm | deed any other perſon, unleſs thoſe who were in 
mn | the plot: this, Sir, plainly appears to have been 


che caſe, and if it is ſo, where is the guilt of the 
> ' magiſtrates or citizens of Edinburgh ?*—— All the 
world heard, Sir, of miſchieſs that were threatened 


mY by the mob here, when the gin act was to take 
1 io fl place, and agreeable to theſe reports, precautions 


ere taken to prevent theſe riots and diſorders 
that were threatened ; but when, Sir? Upon Mi- 
* chaelmas Eve only, and not before, Now, Sir, 
ſuppoſe a number of this mob had engaged them- 
' ſelves in a plot, and kept their ſecret, and had the 
night before theſeprecautions were taken, committed 
any Outrageous and criminal act of violence, and 
X 2 had 
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had under the favour of the night and other diſ. 
guiſes of apparel, all of them made their eſcape, 
would it have been thought reaſonable, would i 
have been thought neceſſary to have brought in x 


bill to puniſh the magiſtrates and cities of London 


and Weſtminſter ? Sir, I think this is preciſely the 
caſe, and I therefore ſubmit it to the houſe, Sir, 
if there is the leaſt foundation for this bill. Should 
this bill, Sir, paſs into a law, the office of civil 
magiſtracy would become ſo dangerous, that no 
wiſe man, no prudent man, would ever accept of 
it; and if the magiſtrates of this city have been, 
at this period, unable to ſuppreſs a tumult, when 
they had power to ſupport their authority, hoy 
can they preſerve the peace of this populous city, 
when that power is taken from them ?—T his ci. 
ty-guard, Sir, isa watch, a watch by day as wel 
as by night; it is a creature of the civil magiltrate, 
under his direction only; it is ſubject to no muti- 
ny act, but governed by the ſame laws that other 
ſubjects are; and if it ſhould be aboliſhed, what 
would be the conſequence ? If this bill ſhould pals 
into a law, this ancient city, this metropolis of 
one of the united kindoms, muſt either be redu- 
ced to a ftate of anarchy and confuſion, to be go. 
verned by the licentious and unruly multitude, or, 
which is worſe, Sir, it muſt ſubmit to a :nilitary 


government; and ſo by a ſide wind, and without 


any deſign, you ſhall, in conſequence of this bil, 
introduce a practice that muſt very ſoon put an 
end to all liberty,—For, Sir, when you cannot 
execute the law, nor preſerve the peace without 
military force, when thoſe who have the direction 
of that force ſhall become ſenſible that they, and 
they alone, can execute your laws, they will ſoon 
become the makers as well as the executioners of 
your laws, as once happened to this nation alre- 
dy, when your own army under that craity tt: 
tor 


dil. 


cape, 
ald it 
ting 


ondnt 


y the 
Fir, 
10uld 
civil 
at nO 
pt of 
been, 
when 
how 
city, 
is ci. 
well 
rate, 
NUtt- 
ther 
What 
pals 
1s of 
edu- 
go⸗ 
„Of; 
tary 
out 
bill, 
t an 
nnot 
hout 
ton 
and 
o0n 
8 of 
rea- 


4 737. DEBATES. 


tor Cromwell uſurp'd the whole power of the legiſ- 
lature, and of the civil magiſtrate. For theſe rea- 
« ſons, Sir, I hope you will proceed no farther up- 
« on this bill. 


The witneſſes having been examined and the 
counſel heard, as before-mentioned, the motion for 
committing the bill came under conſideration on 
Thurſday the 19th of June, when the following de- 
bate happened. 


The Attorney General, Dudley Rider Eſq; ha- 
ving moved for the committing it, he was ſeconded 
by Mr. Strange, the Solicitor General, who the 
next day made the following ſpeech. | 


© Sir, I had yeſterday the honour to ſecond the 
motion made by the honourable gentleman who 
* ſpoke laſt, and muſt beg your attention as to ſome 
points ariſing from the evidence that has been laid 
before this houſe. 

I have the pleaſure, Sir, to obſerve, that every 
* one who has occaſion to ſpeak upon this head, 
© expreſſes the utmoſt deteſtation for the actors of 
* what was not only an inſult upon Majeſty, but an 
* open rebellion againſt juſtice, nay, againſt mercy 
* itſelf, It has, I think, been pretty univerſally 
allowed, that it is out of the reach of common 
law to puniſh the neglect of duty in the Lord Pro- 
* volt and citizens of Edinburgh, it being attended 
* with ſome peculiar circumſtances ; and as I believe 
* every gentleman of this houſe is of opinion, that 


| © ſuch a neglect ought to be puniſhed, I may ven- 


* ture to affirm, that there was no other way of 
* doing it but in the method that has been taken. 
The objection that ſeems to have the greateſt 
* weight as to this method, is the hardſhip of a man 
* ſuffering by an act ex poſt facto; but the ſuppo- 
* ſing any ſuch hardſhip, is to queſtion the juſtice 
X 3 and 
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and wiſdom of former Parliaments, who have 
ever proceeded in this manner upon miſdemeanor, 
which were out of the reach of the common form 
of laws. Great pains have been taken to find 3 
difference betwixt the miſdemeanors for which 
other cities were puniſhed by this houſe, and the 
behaviour of the city of Edinburgh in the late 
riot. But, Sir, tho? two caſes of this nature can. 
not be parallel to each other in every circum- 
ſtance, every caſe of a city loſing its privileges by 
the cenſure of Parliament, amounts to a proof that 
there have been precedents of this nature, 8 or g 
of which have been produced by the gentlemen 
who ſpoke againſt the bill. I am far from believ. WM : 
ing that the Provoſt or magiſtrates of Edinburgh 0 
were actually aiding to the rioters when the un- 0 
fortunate Porteous was murdered, for if they had, 6 
the puniſhment would have been much more ſe. 
vere than what is implied in the preſent bill. And 0 

c 

£ 

0 

\ 

( 


to ſhew that I am willing to allow all that can 
be reaſonably expected in favour of the Lord Pro- 
voſt and city of Edinburgh, I ſhall premiſe two or 
three things: The firſt is, That I lay no ſtrels 
upon the circumſtances preceding the murder of 
Porteous, nor do I think, that the town. of Edin- 
burgh ſhewed any perſonal rancour to that untor- 
tunate man in proſecuting him at their expences, 
It was no more, Sir, than what their duty requi- 
red of them, as he was a ſervant of their own, and 
the crime he committed was done while he was 
clothed with their authory, and in effect com- 
mitted againſt them: nor am I, Sir, of opinion, 
that they diſcovered any malice, but rather favour, 
in taking away his penſion, and leaving him hall 
a guinea a week for his ſubſiſtance while in pri- 
ſon, ſince it comes out in evidence, that they did 
not put it in their own pockets, but gave it to the 
other two captains who performed his duty; nor 
+ could the magiſtrates have been blamed, had they 
« deprived 
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« deprived him of the whole. I farther admit, that 
the Provoſt behaved both circumſpectly and im- 
« partially, by leaving him to the judgment of an- 
« other court, ſince by his own authority he might 
© have tried and condemned him in his own. 

« The counſel for the Provoſt has done well in 
« conſidering his behaviour at three different periods 
« of time; wiz. before, during, and after the mur- 
der of Porteous, I ſhall likewiſe view it through 
the ſaid periods, and make ſuch obſervations on 
© each, as I hope will fully prove the expediency 
« and juſtice of the preſent bill. As for the firſt, 
it appears that the Provoſt had poſitive intelligence 
« of a deſign formed to take Porteous out of the hands 
« of juſtice, and to murder him. This was told him 
« by Capt. Lin. But what did the Provoſt do on 
« this occaſion? He deſired Lin to enquire into the 
grounds of ſuch a report, which indeed was doing 
nothing at all; for he could not have employed a 
more improper perſon than Lin, who might juſtly 
© be ſuppoſed to have been dreaded by the conſpi- 
© rators on account of his office, and who, unleſs he 
© had been in concert with them, could never have 
come at the knowledge of the deſign ; however, 
it ſeems the report increaſed to ſuch a degree, that 
Lin thought it his duty again to acquaint the Pro- 
© yoſt of it, and to deſire the neceſſary orders to 
prevent it; but ſuch was the Provoſt's negligence 
and indolence, that he only laughed at him, and 
© told him, that there was no foundation for ſuch 
© report: Open which Lin had this remarkable 
© expreſſion, I wiſh you find it lo be ſo, 

© I am well aware, Sir, of what has been ſaid 
© in behalf of the Provoſt, that the report was h#&d 
for the Wedneſday, not the Tueſday, I ſhall admit 
that to be fact; but cannot help concluding, that 
* the neceſſary diſpoſitions ought to have been made 
by the Provoſt to prevent it on the Wedneſday. 

X 4 How 
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How does it appear that any orders for this pur. 
« poſe were given by the Provoſt? When Lin came 
for his orders the night before, he got none, tho 
he waited long at the door of the houſe where the 
Provoſt and Town-council were aſſembled, ſent in 
his name to acquaint the Provoſt he was there, and 
told ſeveral of the members who went into the 
council, for what end he was waiting there. What 
is {till more inexcuſable and unaccountable, is, 
that it appears the city guard at that time was not 
provided with one flaſk of powder, or one pound 
of ball, tho? it had been always the cuſtom to fur. 
'niſh them with both the night before, when it 
was ſuſpected any inſurrection would happen the 
next day, 
© If we can ſuppoſe that the Provoſt had been 
rendered more cautious with reſpect to the quel- 
ling of tumults by an armed force, from the me- 
* lancholy effect that Porteous's conduct had produ- 
« ced; yet, Sir, there was another method, which 
might have eaſily and effectually been uſed to pre- 
vent the deſigns of the conſpirators, and to ſecure 
the unfortunate criminal from their rage, and a 
method too, ſo obvious, that it ſuggeſted itſelf to 
the very meaneſt capacities : This was, to have 
ſent Porteous to the caſtle, What the Provoſt's 
own evidence Walker has declared, makes it ap- 
pear, that it was a current opinion, even among 
the mob themſelves, that this meaſure would have 
been taken; for when he (Yalker) heard the drum 
of the rioters, having aſked his maid, VMhy ile 
drum was beating at that unuſual hour; ſhe readily 
anſwered, I fancy they are carrying Captain Por- 
teous 10 the caſtle, 
* I believe, indeed, the original deſign of the rio- 
ters was to have hanged him upon the Wedneſday; 
but it appears by the evidence given in, that this re- 
ſolution was changed ſoon after the reprieve came 
* down ; and the report currently went for the Tue/- 


day; 
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« day; nay, the report was ſo frequent for the Tue/- 
day, that it is contrary to the rules of common 
« ſenſe to ſuppoſe the Provoſt could have been igno- 
« rant of it: but, as I hinted before, how did it 
appear that he took the neceſſary precautions a- 
« oainſt it, even ſuppoſing it to have been fixed for 
the Wedneſday; and why did he not att in the 
« ſame manner upon the Tueſday before, as he had 
done the night before the execution of WÄilſan; 
« which was, to give orders for all the three com- 
« panies to mount guard, to let them have ammu- 
* nition, and to call in the aſſiſtance of the regular 
forces, which by their readineſs in aſſiſting him at 
the execution of Milſon, he had no reaſon to be- 
© lieve would have been refuſed him? 

I conceive, Sir, that I have ſaid enough to prove 
the notorious neglect of duty in the Provoſt du- 
ring the firſt period of his behaviour; and how 
does it appear that he behaved better during the ſe- 
« cond, viz, the time of the riot? An act of Par- 
© liament has been urged by the gentlemen counſel 
for the town of Edinburgh, againſt the bill, which, 
* if it makes any thing in favour of the citizens, 
throws the whole blame upon the Provoſt. It is 
* an act, Sir, made in Queen Mary of Scotland's 
© time, and is ſtill in force; it is intituled, An act a- 
« gainſt ſtaunching riots and tumultuous aſſemblies wwith- 
in the city of Edinburgh; by which it ts made felony 
* 2 a citizen of Edinburgh, to affiſt in ſuppreſſing a- 
© ny riot therein without the Provoſt®s orders. How 
does it appear, Sir, that the Provoſt gave any or- 
* ders? Does it appear, that upon the repeated in- 
* formations that he had of a tumult being to hap- 
* pen, he iſſued out any commands to his citizens 
* tobeupon their guard, and to be in readineſsto ſup- 
* preſs any ſuch tumult? It is ſtill more extraordina- 
* ry, that he neglected the common method pre- 
* ſcribed by law, which no one, eſpecially one of 
* his ſtation, could be, or at leaſt ought to be igno- 
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rant of, I mean, that of reading the act againſt 
riots, of which he was even unprovided of a co- 
Py. When, with a good deal of difficulty, a co- 
py of that a& was procured, he made no attempt 
to read it, as he might have done, in the paſſage 
betwixt the door of the tavern where he was, and 
the ſtreet where the rioters were aſſembled; 
and I think, Sir, it appears very plain from the 
evidence, that that paſſage was clear. Another 
inexcuſable omiſſion that he was guilty of, was, 
that when he ſent away for the aſſiſtance of the 
King's forces, he neglected to write a letter, as he 
eaſily might have done, and as he had done upon 
former occaſions : without which he had no reaſon 
to believe the troops would have marched to his 
aſſiſtance, It is true, Sir, that it was not to be 
expected, that a letter full of form and compli- 
ment could have been written at ſuch a juncture, 
but ſure, he might have written two lines, tho? 
it had been no more than this; Sir, We are in the 
utmoſt danger, march your troops to our aſſiſtance as 
ſoon as poſſible, This, Sir, had been the natural 
and proper ſtile, and would have better ſerved to 
let General Moyle know the danger he was in, 
than a letter in any other terms. I muſt farther 
obſerve, that the honourable gentleman he ſent, be- 
ing no magiſtrate, it would have been a very im- 
prudent ſtep for General Moyle to have come to 
his aſſiſtance, upon a bare verbal meſſage. For 
let me ſuppole the General had marched his troops 
upon the meſſage that was ſent him ; he finds the 
gates ſhut againſt him; he forces them open; the 
mob reſilts ; he gives orders to fire among them; 
ſeveral are killed; and theſe that are killed are 
ſoon found to have been innocent ſpectators ; 
Moyle is proſecuted ; he is aſked, Why did you ſo 
and ſo? had you an order in writing from the 
Provoſt for entering the town? No! Had you a 
verbal order from him? No! Had you an _ 
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der either verbal or in writing from any o- 
ther magiſtrate? No! Did you not know, that 
without ſuch orders the King's troops are not to 
enter the city? Yes! What the fate of General 
Moyle, by the Scotch law, would have been in 
ſuch a caſe, may be gueſſed by that of Porteous. 
One obſervation more, Sir, I would make, but I 
do it not with a deſign of throwing out any re- 
flection. When the honourable member, who 
was the meſſenger to General Moyle, went to him, 
why did he not propoſe to get the warrant, which 
the General by his inſtructions from his ſuperiors 
required, from my Lord Newhall, whoſe houſe it 
ſeems was two miles nearer than that of my Lord 
Juſtice Clerk to whom he applied ? 

Jam far from aſſerting, Sir, that the Lord 
Provoſt, during the time of the riot, was quite un- 
active, and made no attempt whatever to quell 
it: But I think he might and ought to have made 
more frequent and more vigorous attempts. We 
ſee by one evidence, that it had been no hard 
matter to have driven the conſpirators from betore 
the doors of the juſtice court, where it appears, 
that if a very few men with fire arms had been 
poſted, they might eaſily have forced the mob 
from about the priſon- doors; ſince that evidence, 
ſupported only by other two, actually wrenched 
the weapons out of the hands of ſome of the con- 
ſpirators, and drove them to ſome diſtance. By 
what I have obſerved, Sir, I hope it appears, that 
the Provoſt has juſtly incurred the cenſure of this 
houſe by his behaviour during the ſecond period 
mentioned. I ſhall now proceed to make a very 
few obſervations upon his behaviour during the 
third period. It has been proved, Sir, that next 
morning after the murder of Porteous was commit- 
ted, many of the rioters were ſcen ſtanding near 
the body of Porteous, by ſeveral of the city coun- 
cil, among whom was an honourable — 
this 
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this houſe, who repaired to the ſpot. But it has 
not been proved that any attempt was made to 
rize any of them, except one, who after a very 
curſory examination was diſmiſſed, becauſe, for- 


« ſooth, they had no priſon to put him into. Had 
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they not the Cannongate priſon, Sir, where the 
King's forces kept guard, and where he would 
have been ſecure? Or can it be ſuppoſed, that if 
the Provoſt had been in earneſt to have ſecured 
him, that he who commanded in the caſtle, would 
have refuſed to have received him as a priſoner; 
or that the Provoſt could have been at a loſs for 
a houſe, in which he might have ſecured him till 
the city priſon was repaired? It is true, that 
near two hundred perſons are pretended to have 
been examined, but can any good reaſon be gi- 
ven why the examinations of not above four or 
five of them were reduced to writing ? It has been 
urged in defence of the Provoſt, that he was ſo 
much in earneſt to diſcover the rioters, that he ſent 
ſeveral to mix among the mob, that ſome of the 
confpirators might be diſcovered. But when one 
of thoſe meſſengers from the Provoſt came back 
to the tavern, and ſaid he knew one of them, and 
offered to tell his name, he was charged to hold his 


peace til] a proper time, when he ſhould be exa- 


mined : But, Sir, I muſt beg leave to obſerve, 
that proper time never yet came. Great ſtreſs, 
Sir, has been laid upon the prevarication of ſome 
of the witneſſes for the crown, and many endea- 
vours uſed to prove the bad Character of one of 
them; but it is remarkable, that one of the prin- 
cipal witneſſes againſt the bill has prevaricated 
much more ſtrongly than any of thoſe for it. The 
witneſs I mean is Walker, the city officer, who 
ſaid, that he was ſent by the Provoſt to wait up- 
on the Solicitor General for Scotland, and to re- 


ceive his orders, which he accordingly did. Be- 


ing aſked, how long it was after the riot happened, 
« that 
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« that he received ſuch an order from the Provoſt; 
he anſwered, within a day, or at moſt two, after 
« the riot. Now, Sir, it appears by the Solicitor, 
who is an honourable member of this houſe, that 
« he (the Solicitor) came not to town till ten or twelve 
days after the riot. 

Having thus gone through the behaviour of the 
Provoſt during the three periods I propoſed, I 
« ſhall be very ſhort in what I have to fay with re- 
6 ſpect to the town of Edinburgh, It has been in- 
« ſiſted upon by the gentlemen counſel againſt the 
bill, that not one citizen of Edinburgh could be 
proved to be aſſiſting in the riot. This, Sir, to 
me is one of the ſtrongeſt arguments that they were 
« aſſiſting, For ſuch a proof could only come out 
by the other townſmen, who, being equally con- 
« cerned, found a mutual intereſt in concealing one 
another. It has been ſaid, that it appears from 
the evidence of the honourable perſon who was ſent 
to general Moyle, that it was the people in the coun- 
try who were principally concerned, ſince, to uſe 
that gentleman's expreſſion, when he returned 
from the general, he met the rioters pouring in 
© ſhoals out of the city. Pray, Sir, can it be ſup- 
« poſed, that if the rioters had been citizens, they 
* would have been fo mad as to continue in the city 
* when the riot was but juſt over, and where it had 
been eaſy to have diſcovered them? Great com- 
* plaints have been made of the hardſhips impoſed 
upon the citizens of Edinburgh by the preſent bill, 
© as it takes away their guard, and confequently de- 
* prives them of their watch. But I cannot fee any 
© hardſhip in this at all, becauſe the citizens have 
only enjoyed that guard ſince the revolution, when 
© it was granted them in place of watching and 
* warding, and I know not what ſhould hinder them 
from returning to the fame cuſtom again. The 
* gentlemen on the other ſide have likewite inſiſted 
much upon the hardſhips of proceeding againſt the 

« Provoſt 
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Provoſt and city of Edinburgh in this manner. 
© There are only three methods, Sir, by which a 
parliamentary proſecution can be or hath been car- 
< ried on. One, which has been long out of uſe, I 
hope never ſhall be revived ; the ſecond is by im- 
« peachment, and the third is by bill, as in the pre. 
ſent caſe. The two laſt are the only methods 
that could have been uſed againſt the Provoſt and 
citizens of Edinburgh. Had they been proceeded 
againſt by an impeachment, they could have had 
no chance to be acquitted but one, which is the 
« judgment of the houſe of Peers, the law having 
«* put it out of the King's power to interpoſe where 
< the Commons are the proſecutors. But by the 
< preſent method, if the party proceeded againſt is 
< cenſured by the Peers, he has the chance of being 
acquitted by the Commons; and if condemned by 
< both, he has ſtill a farther chance, that the King 
vill not paſs the bill. For theſe reaſons I am hear- 
« tily for the commitment of this bill.” 


Duncan Forbes Eſq; Lord Advocate for Scotland, 
ſpoke next as follows, viz. 


« Sir, as the poſt I have the honour to enjoy un- 
der his Majeſty, obliged me to have ſome concern, 
both in the proſecution of the unfortunate Portecus, 
and in taking the examinations of the perſons ſup- 
© poſed to be concerned in his barbarous murder, I 
< think it my duty to give my opinion in relation to 
the bill now depending before this houſe. 

I cannot believe, Sir, that any gentleman who 
has the honour to fit in this houſe, will queſtion 
my having the moſt ſincere deteſtation of the 
crime (whoſe conſequences heaven avert! ) and the 
< greateſt abhorrence of the actors of it. And, Sir, 
could it be proved that the magiſtrates and city of 
* Edinburgh omitted the leaſt meaſure that could 
have been taken to prevent the perpetration of it, 

« I would 
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« I would be as forward as any gentleman in this 
« houſe to give my vote for paſſing the preſent bill 
into a law; nay, were the allegations in the bill 
proved, I think them of ſo heinous a nature, that 
« I would willingly give up whatever could be ſaid 
in favour of the city of Edinburgh from any preced- 
« ing acts, nay from whatever may be urged even 
« from an article of ſo ſolemn a treaty as the Union 
« itſelf. But, Sir, before I enter into the point in 
« queſtion, I muſt declare to this auguſt aſſembly, 
« that whatever I ſpeak in defence of the Provoſt and 
« citizens of Edinburgh, does not proceed from any 
« national prejudices; for, I thank God, I am as 
« free of them as any man; and I am perſuaded, 
« ſrom the candour, patience, and impartiality which 
this houſe has ſhewn throughout all the courſe of 


© this examination, every gentleman here is of the 


« fame ſentiments. | 
There are two or three things, Sir, to which I 
« beg the attention of this houſe, becauſe they are 
« circumſtances upon which I lay a good deal of 
« weight, and they may not a little influence gentle- 
« men in the judgment they form of the juſtice or 
« injuſtice of the preſent bill, The citizens of E- 
« dinburgh, Sir, are divided into two claſſes; one 
of which compoſes the corporation, pays ſcot and 
lot, and has the only right to vote in chuſing their 
* magiſtrates and repreſentatives in Parliament; the 
« other claſs, Sir, conſiſts of the very dregs of the 
« people, who have not the leaſt intereſt in any of 
« theſe points; they eaſily embrace, and are much 
« pleaſed with every opportunity of being tumultu- 
© ous. Should the preſent bill paſs into a law, it 
* would be directly formed to favour the latter, who 
* were the authors of the murder of Portcous, in caſe 
© he was murdered by any who lived within the ju- 
riſdiction of the city of Edinburgh ; and to cenſure 
* the former, who, it appears from the evidence 
* given at this bar, has an intereſt in quelling every 
riot 
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c riot of the like nature with that which is now un- 


der your conſideration, and who actually, as I hope 


to ſhew more at length by and by, did uſe their 
< utmoſt endeavours to quell the riot which gives riſe 
© to the preſent bill. 

There is another point, Sir, upon which I lay 
© a good deal of ſtreſs, and which may not a little 
influence the reſolutions of this houſe ; and that is, | 
the form in which the city of Edinburgh is built. 
Were I capable to give you any idea of it by de- 
« ſcribing it, Iam perſuaded every gentleman here 
* would think it a circumſtance of great importance 
© in the preſent caſe. The city of Edinburgh, Sir, 
« conſiſts of one principal ſtreet, with which a great 
number of Janes (which you have heard called in 
© the evidence cloſes and wynds) communicate. As 
© my buſineſs obliges me to be at Edinburgh for at 
« leaſt ſix months every year, I had many opportu- 
© nities of making obſervations, which now convince 
me of the hardſhips that would attend the paſſing 
of the preſent bill into a law. Upon this ſtreet, 
twice every day there are ſeldom fewer than 1500 
people walking; and towards the middle of it the 
« ouard-houſe, which by. the preſent bill is to be 
« demoliſhed, ſtands. The ſoldiers, by this ſituation 
of their guard-houſe, are always ready upon the 
< firſt notice of any commotion (as commotions muſt 
« frequently happen in ſuch a concourſe of people) 
to interpoſe; and, Sir, I have frequently ſeen, 
« where they have been the means of preventing a 
< good deal of miſchief, It has been mentioned, 
Sir, that the citizens may return to their old cuſtom 
of watching and warding, when this guard is taken 
away; but that, Sir, would be putting them to a 
very great hardſhip. The nature of that watch and 
ward was, that each burgher, for perhaps five or ſix 
days in a month, ſhould mount guard. This was 
found ſo inconvenient, by its being attended with 
a great loſs to their private buſineſs, that upon a 
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« repreſentation made to the government, of their 
« ſervices at the revolution, the preſent guard was 
« granted by the Parliament, and confirmed to them 
« by the glorious King William. | 
One of the firſt incidents that happened after I 
came to act any part upon the ſtage of life, was a 
proof to me of the ſervice this guard may be upon 
© ſome occaſions. And I ſhall the rather mention 
© it, becauſe I hope it will ſerve to ſhew how early 
© T endeavoured to ſhake off thoſe fooliſh but fatal 
* prejudices, that reigned among the ſubjects of that 
part of the united kingdom againſt the Exgliſb: 
One Green, a maſter of an Engliſh veſſel, having 
been forced by ſtreſs of weather into the harbour 
of Leith, a report was ſpread that he was a pirate 
upon which he and his officers were taken up, tri- 
* ed, and upon the evidence of ſome of his crew, 
no two of which concurred in their evidence, con- 
* demned, for murdering one Drummond, and ſeiz- 
ing his ſhip, I was preſent at the whole trial, and 
* was ſenſible with what partiality and injuſtice it 
* was carried on : The unfortunate men ſeemed to 
* me to have no other crime but that of being Eng- 
* liſbmen, and of being obliged to put into Scotland 
* ata time when great animoſities were ſubſiſting in 
* that kingdom, on account of ſome proceedings 
* againſt the natives of Scotland, which were judged 
* there to be unjuſt and harſh, For thoſe, and no 
* other crimes, thispoor unfortunate gentleman, and 
the officers of his ſhip, were to ſutter an ignomi- 
* nious death: The populace, in the mean time, 
began to have a ſurmiſe, that the privy counſel, 
* which ſat that time at Edinburgh, intended to re- 
* prieve the criminals. As every ſurmiſe to an en- 
* raged mob is a proof, they attacked the Lord 
Chancellor, beat his chair in pieces, and obliged 
* him to fly for his life ; and had it not been for the 
* city guard, who reſcued him with their bayonets 


* upon the muzzles of their guns, they had torn him 
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« to pieces. They afterwards went and knocked at 
© the door of the houſe where the privy council wi; 
« fitting, bauling out for the blood of theſe perſons, 
and the privy council, in a mean and ſcandaloys 
manner, gratified them, by ſigning an order for 
< their execution that very day. I was ſo ſtruck 
with the horror of the fact, that I put myſelf in 
deep mourning, and with the danger of my life 
© attended the innocent but unfortunate men to the 
« ſcaffold; where they died with the moſt affecting 
« proteſtations of their innocence. I did not ſtop 
here, ſor I carried the head of captain Green to the 
grave; and in a few months after letters came 
© from the captain, for whofe murder, and from 
« the very ſhip for whoſe capture the unfortunate 
« perſons ſuffered, informing their friends that they 
« were all ſafe, Theſe letters, Sir, were of a date 
much later than the time when the crimes for 
* which Green was condemned were pretended to be 
« perpetrated. 

© This inſtance, Sir, I hope, will ſerve to ſhey 
< how headitrong mobs have formerly been in that 
country, and how uſeful the city guard has been 
in quelling them. Allow me now, Sir, to conſi- 
der the conduct of the Lord Provoſt of Edinburg) 
« during that unparalelled inſult upon all laws and 
government, which happened when the unfortu- 
nate Porteous was murdered. And indeed, Sir, 
I own I think it comes pretty plain out in the 
evidence, that he behaved not only with prudence, 
but zeal, nay with a courage which could ſcarce be 
expected in a much younger, and a much more 
active man. No evidence of any credit, Sir, has 
yet pretended to fay, that the Lord Provoſt or 
magiſtrates of Edinburgh had information of this 
riot's being to happen on the day on which it did 
happen. lt is true, one Baily is fo raſh as to own, 
that he drank with ſome of the conſpirators, who 


defended the juſtice of the murder, ſome 2 7 
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fore it was perpetrated, and that he himſelf was 
« preſent during the riot: After an acknowledgment 
of this kind, I leave ir to this houſe to judge, what 
credit ought to be given to a man, who, in ſome 
« ſenſe, owns his being acceſſary to the murder him- 
« ſelf, As to Mr. Dun, the other evidence that 
« ſpoke the fulleſt to this point, the houſe has alrea- 
dy heard too much of his character from gentle- 
« men of unqueſtioned probity and honour, for me 
to make any remarks upon what he has advanced. 
It is true, there is one evidence of an undoubted 
character, I mean captain Lin, who ſeems to make 
it ſuſpected, that the Lord Provoſt had information 
« given him of the riot's being to happen on the 
« Wedneſday : But, Sir, does it appear by that gen- 
« tleman's evidence, that if he did believe it himſelf, 
he acquainted the Provoſt or any of the town- 
« counſel of his grounds of belief? He ſays he came 
and acquainted the Lord Provoſt that ſuch a re- 
port was current: the Lord Provolt aſked him, if he 
believed ſuch anattempt would be made? of whom 
© he had heard the report? and if it met with any 
© credit among the men of ſenſe he converſed with? 
© His anſwers to theſe queſtions were, That if ſuch 
an attempt was made, he did not believe it would 
© be before the day fixed for the execution of Porte- 
© 045; and that the report was ſpread only amon 
* women and children, and entertained by fools 
And, Sir, he gave a very good reaſon before this 
* houſe why he did not believe it, which was, that 
he judged it impracticable for the mob to under- 
take and to ſucceed in any ſuch attempt. I muſt 
farther obſerve, with reſpect to the Lord Yrovoſt, 
that he was ſo cautious and ſo unwilling to let ſlip 
* any opportunity of receiving information in this 
© affair, that he cauſed captain Lin to walk into the 
room where the other gentlemen in company were, 
* and to repeat what he had ſaid; aſking at the ſame 
* time of theſe other gentlemen { one of whom is a 
| þ « worthy 
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© care of the Lord Provoſt beyond the poſſibility of 


tion, groundleſs as it ſeemed, but called a council, 


PARLIAMENTARY A, 173) 
« worthy member of this houſe) if they had heard 


of any ſuch report; who all agreed that they had 


heard nothing of it, except from perſons of ſo lit. 
tle authority and credit, that they did not think 
it worth while to raiſe any alarm about it. I can. 
not but obſerve likewiſe, that the captain's own 
conduct ſhewed how little credit he thought was 
to be given to the report, fince he left the town 
on the Friday afternoon, and did not return till 
the Monday following, which was the day before 
the riot happened. But, Sir, to put the zeal and 


being queſtioned, he did not flight this informa- 


where it was reſolved to have all the three comps 
© nies of the city guard upon duty, and that the off- 
cers of the train'd bands ſhould be in readineſs up- 
on the Wedneſday; for I muſt again obſerve, Sir, 
that there has not the leaſt circumſtance come out in 
evidence to prove that the report went of the rict 
being to happen upon the Tueſday, the day on which 
it actually happened. The objection, Sir, that is 
made, with reſpect to the city guard not being pro- 
£ yided with powder or ſhot, if we conſider the evi 
« dence upon that head, can never affect the Lord Pro- 
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< voſt, It appears, that the officer who commanded 
the guard, always applied to the city treaſurer, when 


his men wanted powder and ſhot, who gave an order 
to the ſtore - keeper for what ammunition was requir- 
ed. If no ſuch intimation, Sir, was made to the Lord 
Provoſt, or to thecity treaſurer z if the captain, whoſe 
buſineſs it was, did not make the uſual application, 
in order to have his men ſupplied with ammunt 
tion, I hope no gentleman in this houſe will im- 
pute it to the Lord Provoſt, who is no military 
man, and cannot be ſuppoſed to be acquainted with 
«* theſe matters, that they were not ſupplied. In 
© ſhort, Sir; I cannot ſee the leaſt grounds for found- 
ing the preſent bill upon any circumſtance 1 * 
Lor 
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Lord Provoſt's behaviour before the riot happen- 
«ed, It appears to me, Sir, that he uſed all the 
« precautions that any wiſe man could have uſed up- 
© on ſuch an occaſion, and that he committed no 
other blunder in conduct, except that of not acting 
contrary to the advice and the judgment of every 
man about him, who were all of opinion, that if 
there was any foundation for the report of a riot's 
being to happen on that occaſion, it would not 
« happen before the Wedneſday, which was the day 
appointed by the Judges of Porteous for his execu- 
tion; and that to make any appearance of provi- 


ding againſt the riot before the ſaid day, was the 


© readieſt way to occaſion a riot. And allow me, 
Sir, to ſay, the thing beſpeaks itſelf ; the rebels 


© had no certainty of any reprieve having come to 


© the unfortunate perſon ; ſo that it was fairly to be 
© preſumed, they would wait to ſee if they could ob- 
* tain in the courſe of law, what they otherwiſe were 
* reſolved to obtain by violence. 

As to the Lord Provoſt's behaviour, during the 
* melancholy time when that barbarous riot happen- 
* ed, I think, Sir, it has been admitted by the 


earned gentlemen who ſpoke for the commitment 


* of this bill, that he had uſed ſeveral efforts to que! 
it, but might have uſed more and ſtronger; it has 
* likewiſe been ſaid, Sir, that he neglected the pro- 
per means of ſuppreſſing it. How he could have 
* uſed ſtronger efforts than he did uſe, is, Sir, what 
* I cannot eaſily apprehend. Has it not appeared, 


from the evidence given at the bar of this houſe, 
that he no ſooner was informed of the appearance 


* of a diſorder, than he diſpatched away the captain 
* of the city guard, in order that he might draw out 
* his men, that he (the Lord Provoſt) might put 
* himſelf at their head and march againſt the rebels? 
* Has it not appeared, Sir, that he was as good as 
* his word, that he followed the captain with as 
* much, nay more expedition than could have' been 
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PARLIAMENTARY A, 173). 
expected from his age and infirmities? He met the 


captain returning from the guard-houſe, from 


whence the violence of the rioters had forced him, 


The hopes of ſuppreſſing them by means of the 


guard having failed, the moſt natural and the moſt 
probable method was, to apply for aſſiſtance from 
the King's troops. This dangerous commiſſion 


was readily accepted of by an honourable member 


of this houſe, who executed it with great difficulty 


and hazard. It has been objected, Sir, that no 


letter was written, requiring general Moyle to march 


his troops into the city, and that without ſuch a 
letter there was no reaſon to expect that he would 


come to the aſſiſtance of the magiſtrates; but, 
Sir, it appears there was not time even to writ? 


a letter, though it had been as ſhort as was pro- 


poſed by a learned gentleman ; and the honoura- 
ble gentleman who was diſpatched from the ſtreet 
(for I muſt obſerve that he went from the ſtreet, 
not the tavern) has declared in evidence, that 
though ſuch a letter had been written, he would 
not have carried it, becauſe if he had been ſeized 
upon by the rioters, and if ſuch a letter had been 


found about him, there was no room to doubt but 
that they would have treated him with as little 
ceremony as they afterwards ſhewed to Po 


Leous. | | 

In the mean time, Sir, it ſeems the violence of 
the mob roſe to- ſuch a height, that there was a 
neceſſity for the magiſtrates to take ſome other 
meaſures for the common ſafety. It was propo- 
ſed that the alarm bell ſhould be rung in order to 
bring the citizens to the relief of their magiſtrates: 


Bur ſuch, Sir, was the foreſight of the rebels, that 


they had ſeized the tower in which this bell hung, 
ſo that there was no poſſibility of getting at it. It 


was then propoſed, Sir, to ſend the proper officer 
to raiſe the captains and heads of the train'd bands; 
but this expedient fail'd likewiſe; you have heard 
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« by what means it did fail, and that neither the 
Lord Provoſt, nor any other magiſtrate was to 
« blame, 

The Lord Provoſt, that nothing on his part 
might be omitted, likewiſe made another attempt, 
© in perſon, to ſuppreſs the rioters. And it was, 
« Sir, an attempt ſo hazardous, that there are very 
few civil magiſtrates but would have thought they 
had done their duties very well, tho* they had not 
gone ſo far. The numbers that accompanied the 
Lord Provoſt, Sir, were much diſproportioned to 
« that of the rebels; the rebels were arm'd, thoſe 
with the Lord Provoſt without arms; yet all this 
« did not hinder the Lord Provoſt from advancing 
© ag1inſt them, till ſeveral of his company were 
« wounded with ſtones, till even fire- arms were le- 
© yelled at them, and till the braveſt and boldeſt in 
the company thought it prudent to retreat, be- 
© cauſe to have done otherwiſe, would have been 
for the magiſtrates to have expoſed both their per- 
« ſons and authority to the inſults of a barbarous and 
an enraged multitude. The Lord Provoſt at laſt, 
Sir, did retreat, and the rebels perpetrated their 
bloody reſolutions, Now, Sir, if we take a view 
© of the Provoſt's whole conduct upon this melan- 
* choly occaſion, I would gladly know of any gen- 
* tleman, who has heard the examinations of the 
evidence, if it appears that the Lord Provoſt omit- 
* ted any meaſure that was propoſed to him for the 
* ſuppreſſion of this unhappy riot. 

* As to his behaviour after the riot was over, 
* Sir, I have heard of only one poſitive circum- 
© ſtance that has been advanced againſt it, which is, 
the not impriſoning the man who was ſeized in the 
* Graſs-market the next day. But how, Sir, can 
that circumſtance affect the Lord Provoſt, who ap- 
* Pears never once to have ſeen or to have heard of 


* that man till he was diſmiſſed? And indeed, I 
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think the gentlemen who ſeized that man, had 


they pretended to have put him in priſon, would 


have bid fair to have renewed the tumult z ſince, 
as you have heard, the rebels were yet upon the 
ſpot in great numbers, and with a ſhew of reſolu- 
tion 3 this, Sir, the rioter who was ſeized, ſeems 
to have been well aware of; otherwiſe it can ne- 
ver be ſuppoſed he would have been ſo mad as to 
remain upon the very ſpot of execution, and to al- 
low himſelf tamely to be ſeized. 

The honourable gentleman, Sir, a worthy mem- 
ber of this houſe, who is my colleague in the poſt 
I have the honour to fill in that country, is a per- 
ſon, whoſe zeal for his Majeſty's ſervice, can be 
as little queſtioned as his abilities, which I am ſure 
are very great ; the honourable gentleman, Sir, I 
ſay, can witneſs how indefatigable, how zealous, 
nay, I may ſay, how keen the Lord Provoſt was 
in promoting whatever could contribute to diſco- 
vering the conſpirators z ſo that if they were not 
diſcovered, it was not owing to him but to us; 
and if this houſe is reſolved to paſs the preſent bill 
into a law, on account of any neglect that hap- 
pened upon that occaſion, it is but juſt that you 
ſhould ſtrike his name out of the bill, and clap 


in the names of a couple of your own members. 


Thus, Sir, I have given my opinion, with re- 
ſpect to the inſufficiency of the evidence for paſl- 
ing the preſent bill into a law, and I have done it 
in the ſincerity of my heart ; for what motive, Sir, 
can I have in what I have ſpoken, but the dil- 
charge of my duty as a member of this houſe ? It 
is more than probable, Sir, that I ſhall never 
trouble you again with my ſentiments upon this 
or any other ſubject, but my conſcience would ever 
afterwards have accus'd me, if I had quitted my 
ſeat here, before I had given my reaſons why J 
think the preſent bill ſhould not be committed. 
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« Tam very ſorry, Sir, that I ſhould differ from General 
my honourable and learned friend who ſpoke laſt ; — 
« | think it is the firſt time I ever had occaſion to 
do ſo, and I hope it ſhall be the laſt, I was not 
in Scotland, Sir, when the murder of Capt. Por- 
« tcous happened; but when I went down to that 
country, I found my honourable and learned 
« friend, and his colleague, who is likewiſe an ho- 
« nourable member of this houſe, employed in ta- 
king examinations, and uſing proper means for 
detecting the inhuman actors of it; and indeed I 
« ſhould be unjuſt to them both, if I did not own 
that they ſhow'd as hearty a zeal in their pro- 
{ « ceedings, as the beſt friend to His Majeſty and 
the preſent government could have wiſh*d for: But 
© I hope both theſe honourable and learned gentle- 
men will forgive me, if I mention one circum- 
« ſtance, which, tho? very probably it has eſcaped 
the memory of my worthy friend, yet it is of 
great weight with me, and leaves me no room to 
doubt, that the conſpirators had originally form- 
ed the deſign of murdering Captain Porteous upon 
the Tueſday, that this deſign was openly talk*d of, 
and that the citizens and inhabitants of Edinburgh 
« were the actual authors of the murder. My autho- 
© rity for this, Sir, is the more unqueſtionable, as it 
is founded on an authentic copy of an examina- 
* tion upon oath incloſed within a letter to me, 
which I have now in my hand: The letter was 
* ſent, and the examination taken by one of 
the honourable and learned gentlemen I have al- 
ready mentioned. The deponent, Sir, was ſer- 
* vant to one Collin Aliſon, wright, in Edinburgh, 
| and makes oath, that on the Thurſday or Friday, 
| * before the 6th of September laſt, one 

came into his maſter's ſhop, where and while he 

* was at work, and inform'd both him and his fel- 

* low ſervant, that Tueſday next was the day ap- 

* pointed for revenging innocent blood, and 1 
| * 
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he hoped they, the deponent and his faid fellow ſer. 
vant, would not fail to attend, and aſſiſt thoſe who 
were to hang the bloody murderer Porteous, by 10 
of the clock at night, upon the ſignal given, which 
was to be, a ruff of a drum. This, Sir, I be- 
lieve, will convince every gentleman here, that 
the deſign of murdering Porteous was no ſuch 
mighty ſecret, as the gentlemen counſel againſt 
the bill, and my honourable and learned friend 
ſeem to believe. And indeed, Sir, if we take a 
view of the whole proceeding in that barbarous 
murder, we find nothing in it that looks like the 
precipitate meaſures of a giddy mob ; no, 
they went coolly, and regularly to work ; and 
for my ſhare, I never was witneſs to, or ever 
heard of any military diſpoſition better laid down, 
or more reſolutely executed than their murderous 
plan was. Can we imagine, Sir, that the conſul- 
tations of ſo numerous a mob could be a profound 
ſecret to all the citizens of Edinburgh ? Or can we 
imagine, that theſe conſultations were held only by 
people in the country, who live at a diſtance from 
each other ? 
As my name has been mentioned with reſpect to 
the orders that Mr. Moyle had of me, it is natural 
to think that I ſhould take ſome notice of the part 
which that gentleman acted, and the authority 
upon which he did act: That I may do this more 
diſtinctly, I think it will not be amiſs if I tell a 
ſtory (tho* I own I am a very bad ftory-teller) 
which happened within my own knowledge, and 
while I ſerved in Spain: A captain of an Eugliſb 
Man of War, whoſe ſhip was Ration d in the bay 
of Liſbon, happened to receive undoubted advice, 
that the Toulon and Mediterranean ſquadrons were 
to join, in which caſe the enemy would have ta- 
ken Barcelona, and the intereſt of King Charles in 
Spain would have been ruined, The captain, with- 
out any warrant, ſet ſail, and made ſuch expedi- 
© tlon, 
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« tion, that he came up to Sir George Rook, who 
« was our admiral at that time in the Mediterranean, 
and diſcovered the deſign of the enemy. Sir 
« George was immediately ſenſible of the importance 
« of the advice, and the ſucceſsful expedition of the 
« captain, You have done a very important piece 
« of ſervice, Sir, ſaid Sir George to the captain: You 
have ſaved the crown of Spain, and the honour of 
« your country by your diligence; but do you nor 
know that you are this inſtant liable to be ſhot 
to death, for diſobeying orders, by leaving your 
« ſtation. Take my advice, Sir, continued he, and 
© come what will, another time, keep yourſelf cloſe 
by your orders, and then you are ſafe. 
Gentlemen can eaſily make the application of 
this ſtory to the caſe of Mr. Moyle: He might 
indeed have prevented the riot, had he upon the 
© lame warrant he had to take ſuch a ſtep, broke 
« down (or, as he owned upon examination he would 
© have done) blown up with powder the city gate; 
© but then he muſt have riſqued his own life, even 
* tho? he had ſucceeded. The averſion of the peo- 
ple of that country, Sir, to the gentlemen of the 
* army is very great, and Mr. Moyle undoubtedly 
* ated the wiſeſt part; for there is no room to ſup- 
© poſe he would have met with much favour from 
the witneſſes, had his conduct been brought to a 
* tryal in a civil court, I am therefore of opinion, 
* that we ſhall do very well if we make an example 
* of the city of Edinburgh, for the part her citizens 
* acted in this inhuman affair, and I am apprehen- 
* ſive of no conſequences ariſing from our reſolution, 
but what are good. | 
Mr. Sbip- 


Sir, what was advanced by the two honourable pen, pecch. 

* and learned gentlemen, who ſpoke firſt in favour 
* of this bill, has abſolutely determined me to op- 
* poſe it, and all bills of this nature. Indeed, I 
© never was a friend to them, but I never ſaw fo 
clearly into the bad conſequences of their paſſing 
* into 
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into laws. The arguments that have been made 
uſe of by the honourable and learned gentlemen 
who opened the debate, in my e may 
equally affect any perſon, be he ever ſo innocent, if 
he is obnoxious to the miniſtry. It is true, a bill 
pretty much of the ſame nature, was brought in 
during the reign of King William againſt Sir Job 
Fenwick; but the meaſures that gentleman and his 
friends took to ſcreen themſelves from juſtice, were 
ſuch as left it impoſſible to bring any poſitive proof 
to condemn him, any other way than by a bill ex 


Poſt facto. And the Parliament was at that time 


fo ſenſible of this truth, and the unanſwerable ob- 


jections that might be brought againſt a bill ex 


Poſt facto, that when the counſel for Sir John ap- 
peared at the bar of this houſe, they were ordered, 
from the chair, to proceed directly upon the facts 
as laid down in the bill, and not to argue againſt 
the bill as being ex poſt facto, the houſe having 
come to a previous reſolution not to admit of any 
debate upon that point. But, Sir, as we have come 
to no ſuch reſolution, we are to be determined by 
the evidence that has been laid before us, and not 
by the ſecret views of any miniſter, or the unrea- 
ſonable prejudices of any party. | 
Were I to be aſked, Sir, by what extraordinary 
means 1t has happened, that this ſeſſion of Pariia- 
ment is protracted to ſo extraordinary a length, 
and upon ſo extraordinary an affair; as I am not 
in the ſecret, I own, Sir, I ſhould be at a loſs what 
to anſwer, 

Should I be believed, Sir, if I ſhould ſay that 
we were employed in incapacitating an old man 
(I think ſomebody called him an old woman) who 
I believe will think this part of his puniſhment 
rather a favour than a puniſhment, and who, by 
the character I have of him, was never deſigned 
by nature for overthrowing governments; and in 
puniſhing him in his natural capacity for * 5 
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« ated in his civil? That we were all this time em- 
« ployed in depriving the citizens of Edinburgh, who 
« did their utmoſt to quell the riot in queſtion, of 
« their guards and gates? This anſwer, Sir, would 
appear ſo ridiculous, that I am afraid I ſhould be 
« obliged to ſend the perſon who aſked me, tocertain 
« gentlemen on the other ſide of the chair (I did not 
« mean you, Sir, bowing to Sir Robert Walpole) for 
« farther ſatisfaction, | 

We were told not long ago, Sir, that we muſt 
© have a preventive bill: What name the preſent 
bill ought to go by, is what indeed I am at a loſs 
to conceive, It is plainly calculated, not to pre- 
vent future evils, but to puniſh paſt accidents, 
vb ich it was impoſſible for the perſons who are the 
« ſubjects of the bill, to prevent. But to me, Sir, 
the plain and natural tendency of the bill is, to 
© turn the metropolis of an once independent king- 
dom into a military garriſon. And, Sir, it has al- 
© ways been my opinion, that the execution of the 
© laws by a military force is the ſureſt ſymptom of a 
« diſtrefſed adminiſtration, and a conſumptive con- 
« ſtitution.? 


After him Charles Areſtine Eſq; fpoke to the pur- 
port following: 


Sir, what the honourable gentleman, who ſpoke Charts 4re« 


333 


© laſt except one, has mentioned with reſpect to the {***" 


extract of an examination taken by me, and com- 
* municated to him, is certainly fact; but I muſt 
beg leave to ſay, it appeared, that the perſon who 
was ſo mad as to make that information, was no 
* inhabitant of the city of Edinburgh; and that it does 
* not appear, that wo een of it was given to any 
* one of the magiſtrates, or members of the council, 
* nay, or to any conſiderable perſon in the place; 
* ſo that no farther uſe can be made of the circum- 
* ſtance produced by the honourable gentleman, but 


that 
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that there was a deſign formed by people without 
the city, to execute the barbarous murder; for a 
ſingle inſtance, Sir, never can be a proof, that the 


deſign of murdering Porteous on the Tueſday, vas 


openly talked of in the city of Edinburgh ; and 
unleſs that is proved, nothing is proved. It was 
never diſputed but that there was a general report, 
that the mob deſigned to murder Porteous ; but the 
queſtion is, if that report fixed it for the Tye/day, 
or if the Provoſt, or any of the magiſtrates or ci- 
tizens had any reaſon, from the information given 
to them, to make any greater preparation to pre- 


vent it, than they actually did. 


I cannot but obſerve, Sir, with reſpect to the 
terms in which the preſent bill is conceived, that 
it is in the power of a Secretary of State to make 
the cenſure inflicted upon the Lord Provolt very 
heavy. It was inſinuated, Sir, at the bar of this 
houſe, that the impriſonment of the Lord Provoſt 
would be but a ſtate-impriſonment z and how eaſy 
and gentle that is (faid the gentleman) the late ex- 
ample of Kelly is an inſtance. I am far from ſuſ- 
pecting that either of our Secretaries of State would 
make a bad uſe of his power; but it is plain, that 
by this bill, he may if he will. The bill, Sir, 
bears, that the Lord Provoſt is to be impriſoned 
in any place of his Majeſty's dominions in Great 
Britain for a year : The Orkney iſlands, Shetland, 
Guernſey, Ferſey, are all in the dominions of Great 
Britain; and how uncomfortable would a baniſh- 
ment to any of theſe places be to a man of the 
Lord Provoſt's age and manner of life ! There 1s 
a noted inſtance, Sir, of what I have now men- 
tioned, in the Engliſb hiſtory, in King Charles the 
firſt's time: Three gentlemen of the different pro- 
feſſions of the law, divinity, and phyſic, were ſen- 
tenced by the Star-chamber to ſuffer a year's im- 
priſonment, but before the year was expired, an 
order came from the Secretary of State, to _ 
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« the one to Ferſcy, the other to Guernſey, and the 

third to Scilly, This unſeaſonable ſeverity, Sir, 

« exaſperated the minds of the people ſo much, that 

if we may believe the hiſtorians of that time, no- 

thing contributed more to theuniverſal odium which 

« the nation entertained afterwards againſt the King's 
« meaſures, No nation, Sir, ever was more jealous 
« of their liberties than the Scots always have been, 

© or more ſuſceptible of prejudices againſt their go- 

« yernors, Whenever they think themſelvesoppreſled 

and as they, eſpecially the citizens of Edinburgh, 

© have {till behaved dutifully to the preſent govern- 
ment, under which they have hitherto enjoyed their 
© liberties, I think no gentleman, who is a friend to 
our preſent happy conſtitution, will be for the com- 
* mitment of this bill. 


Mr. Serjeant Skinner was the next who ſpoke, and 
to this effect : 


« Sir, I do not think my bare vote for the com- 
© mitment of this bill is enough to acquit me of my 
duty to his Majeſty and my country, without my 
* expreſſing, in a more particular manner, my ab- 
* horrence of the deteſtable action which gave riſe 
* to the bill, and giving the reaſons why I am for 
its commitment. | 

* The people, Sir, in all ages, and all countries, 
have been on the ſide of mercy, and it has been 
© frequently ſeen here in England, that a criminal has 


by this merciful inclination of the people, been re- 


* ſcued from the juſt ſeverity of the laws; but it 
* was never ſeen, when the mercy of the Sovereign 
vas extended to a criminal, that the people fruſ- 
* trated this mercy, by barbarouſly dragging him 
© before the tribunal of their own inhumanity, and 
* embrewing their hands in his blood: this, Sir, is 
an action of ſo black a dye, that I think a brand 
* of infamy ought to be affixed upon 3 
hear 


Mr. Ser- 
jeant Skin- 
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« heard of ſo barbarous a deſign, and yet were ſo 
£ indolent (to call them no worſe) as to make no 
« preparations to prevent it; and upon the citizens, 
« who, while it was perpetrating, had neither in- 
< clination nor courage to prevent it; and when it 
< was over, were ſo faithful to rebellion and murder, 
cas to conceal the authors of it. We have heard a 
great deal, Sir, from the gentlemen counſel againſt 
the bill, about the privileges of the royal burghs 
© in Scotland; but this was not much inſiſted upon 
by the honourable and learned member who ſpoke 
« firſt againſt the bill, who well knows, that when 2 
<'tumult happened in the city of Glaſcom, another 
of their royal burghs, that the magiſtrates there 
« were brought into the city of Edinburgh, and this 
< houſe paſſed a bill amerciating the citizens of Gla/- 
cow ina ſum of 50001, towards damages ſuſtained 
by an honourable member of this houſe, by their 
« undutiful behaviour in that tumult. Gentlemen, 
Sir, have been pleaſed to mention the caſe of Hur- 
< ton, Prynn, and Baſtwick, in King Charles the Firſt's 
time: They might have added, that when, by 
means of the Parliament, theſe three gentlemen 
« were recalled from their baniſhment, they were 
< met ſeveral miles out of town, upon their return 
to London, by the citizens, who attended them 
< thro? the city in triumph, and with the greateſt 
« demonſtrations of joy: But if any ſuch triumphs 
< and honours are deſigned by the citizens of Edin 
* burgh for their Lord Provoſt, I hope they ſhall 
have no opportunity of paying them till twelve 
months after the paſſing of this bill into a law, for 
« which I heartily give my vote.” 


Lord Cornbury ſpoke next, in ſubſtance as follows: 


© Sir, I have as great a deteſtation of the authors 

© of the inhuman murder, which gave riſe to the 
« preſent bill, as the honourable and learned gentle- 
| « man 
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« man who ſpoke laſt, or as any gentleman in this 
« houſe, and am equally fond of having an oppor- 
© tunity publicly to expreſs my abhorrence both of 
« the principles and perſons of the murderers. Burt, 
] believe, every gentleman will allow, that they 
are not the ſubjects of the bill now before us, and 
« conſequently; ought not to be the ſubject of the 
debate; for I believe every one will very readily 
agree to the ſevereſt things that can be ſaid of them, 
« becauſe the more ſevere, the more juſt, There is 
« none who diſputes that there was a moſt outrage- 
« ous inſult committed againſt humanity, againſt 
« mercy, and againſt Majeſty, in the murder ot Por- 
« teous: But what is immediately under our cynſi- 
« deration, is, Whether or not the Lord Provoſt 
and citizens of Edinburgh were guilty of treachery, 
indolence, or cowardice in not tak ing proper mea- 
« ſures to prevent the murder aſter it was concerted, 
to ſuppreſs it before it was executed, to diſcover 
« the murderers when it was over, Theſe are points; 
« Sir, of which we are to judge ; not by the me- 
« diums of our own paſſions and private reſentments, 
« which perhaps are much influenced and quickened 
© by the horror that every honeſt mind entertains 
© againſt the murderers of Portzous, but by the courſe 
of evidence that has been laid before this houſe; 
And however dangerous to government the im- 
punity of the murderers may be, however pro- 
© voking their inſolence, and however aggravating 
the circumſtances of the murder were, yet if it ap- 
© pears by the evidence laid before us, that the Pro- 
© voſt and citizens of Edinburgh are not guilty in the 
* terms of the preſent bill, we can never with juſtice 
agree to its paſſing into a Jaw. 

All the evidence, Sir, has been very fully exa- 


mined by both parties, and no circumſtance of 


any weight, I believe, has been omitted to give us 


' clear view of what paſſed at that unhappy junc- 


ture which occaſioned the preſent bill. As I think, 
Vor. XIV. 4 e Sir, 
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Sir, on the one hand, it is of the greateſt conſe. 
quence to government, that the facts alledged in 
the bill, if proved, ſhould be exemplarily puniſh. 


ed; ſo on the other hand, Sir, I am of opinion, | 


that it is of the greateſt conſequence to our conſti. 
tution, not to bring in bills of this nature, but in 
caſes which cannot come under the cognizance 
of any inferior court. And this houſe, Sir, has 
always ſhewed great reluctance to proceed againſt 
any, by bills of this kind, if there was a poſſibility 
that the delinquent could be convicted by any other 


method of proceeding. And will not after-ages, 


Sir, be at a loſs to conceive what the heinous cir- 
cumſtances were, with which the crime of the 
Lord Provoſt was attended, ſo as to make it im. 
poſſible for a Parliament of Great Britain to pro- 
ceed againſt him in any other way than by a bill 
ex poſt facto, and that too in a reign wherein le- 


nity had been long the favourite and the ſucceſsſul 


art of government? 
If poſterity, Sir, ſhall farther examine into the 


grounds of the preſent bill, and find that not one | 


point of it was proved, either againſt the Lord 
Provoſt, or magiſtrates of Edinburgh ; if it ſhall 
be found that they were ſo far from being guilty 
in terms of the bill, that they in ſome meaſure de- 
ſerved the approbation of the legiſlature for the 
courage, zeal, and activity they ſhewed, both in 
endeavouring to prevent the murder, and in bring- 
ing the murderers to juſtice ; will not they be yet 
more at a Joſs to account for a proceeding fo arb- 
trary ? A proceeding, Sir, which may be made 
a precedent, whereby a future corrupt miniſtry 
may remove any man, who by an unfaſhionable 
virtue or innocence may give them uneaſineſs. 
And I am perſuaded that every gentleman in this 
houſe, if he rightly conſiders, will rather chuſe 
that the Lord Provoſt ſhould eſcape, even tho it 
appeared that he did not act with the ſame _—_ 

© an 
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« and activity, which a younger man would have 
« exerted upon the ſame occaſion ; I ſay, he will 
« chuſe that the Lord Provoit ſhould eſcape our cen- 
« ſure, rather than that, by giving his vote for the 
« preſent bill, he ſhould leave a legacy which may 
prove fo fatal to his children, 

It has been ſaid, Sir, that power and authority 
© are two different things; but this never can be, 
if power is attended with juſtice. Power, when 
« founded on juſtice, Sir, is authority, but when 
« exerted without juſtice, tyranny. I have given 
« all the attention, of which I was capable, to the 
evidence that has been laid before this houſe, and 
I will be bold to ſay, from what appears to me, 
« that if the preſent bill paſſes into a law, it may 
be an act of power, but it never can be an act of 
© authority. Has it been proved, Sir, that the Lord 
« Provoſt received information when the riot under 


our conſideration was to happen, and that he 


« neglected the neceſſary precautions to prevent it? 
Has it not been plainly proved by the evidence, 
© both for and againſt the bill, that he made the 
© ſame diſpoſitions to prevent it, upon the Medneſ- 
© day, the day on which, by his information, it was 
© to happen, as he had made on the day of Vilſon 
the ſmuggler's execution? Has any thing come 
* out in evidence, Sir, which can make us ſuſpect 
that the Lord Provoſt had any reaſon to believe 
© that the riot would be upon the Tueſday? And 
© has it not appeared, that 1t was not believed by 
© any man of ſenſe in that city, that the rebels 
would ever have attempted, even upon the Med- 
neſday, to execute a deſign that was judged fo 
* impraCticable ? Does it appear, Sir, that during 
that barbarous riot, the Lord Provoſt refuſed to 
go into any one meaſure that was propoſed for the 
common ſafety, or to venture as far as the moſt 
* zealous, and the moſt intereſted there? In my 
opinion, Sir, tho* he had not expoſed the dignity 
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of a magiſtrate to the inſults of an enraged mob, 
by venturing ſo far in perſon as he did, he had 
been very excuſable. During the riot, Sir, we 
find him not only very active in his own perſon, 
but uſing all the means that could be ſuggeſted, 
either by prudence or z:al, to diſcover the au- 


« thors of it, by ſending out proper perſons, who 


were to mingle with the rioters, and to bring him 
an account if they knew any of their faces; but 
it does not appear, Sir, that any one citizen of 
Edinburgh, not ſo much as any one inhabitant of 
that city was concerned in the riot; for if they 
had, they could not have been concealed, ſince all 
the evidences agree, that it was very eaſy, by 
means of the lights and torches which the rioters 
had along with them, to diſcover any face there, 
One evidence, Sir, told us, he ventured ſo far, by 
order of the Lord Provoſt, as to go to the very 


he heard and ſaw every thing that paſſed among 
the rioters till it was over; yet notwithſtanding 
the ſtricteſt obſervations he could make, he could 
not ſay that there was any one face there he had 
ever ſeen before. This evidence, Sir, had lived 
m the city of Edinburgh from his childhood, and 
has been for about theſe twelve years paſt in a poſt 
(I chink he is one of the city officers) which gave 
him more than ordinary opportunities of being 
acquainted with the perſons of the inhabitants, ſo 
that it is next to impoſſible, had any of them been 
there, but they mult have been diſcovered. 
© In ſhort, Sir, to ſuppoſe that the Lord Provoſt 
could have done more than he actually did in or- 
der to ſuppreſs the riot, is to ſuppoſe that he ought 
to be poſſeſſed not only of all the qualifications of 
a civil magiſtrate, but of all the abilities of an ex- 
perienced general. Two gentlemen, Sir, whoſe 
zeal and attachment for his Majeſty's perſon and 
government none can queſtion, who were 75 
* neues 
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neſſes to the Provoſt's conduct after the riot was 
© over, have given it as their opinion, that it was 
impoſſible for him or any man to have done more 
© than he did for the diſcovering and bringing the 
© rioters to Juſtice. | 

But, Sir, tho' ſome ſlips had been committed 
© by the Lord Provoſt at this dangerous juncture, 
© are we to make no allowances for the impreſſions 


that ſuch a ſcene of tumult and fury might rea- 


« ſonably be ſuppoſed to make upon the ſpirit of a 
man, who perhaps never ſaw the face of danger 
© before? Every man is obliged to be honeſt, Sir, 
but every man is not obliged to be brave: And 
© | think no gentleman, who has had occaſion to 
« ſpeak on the preſent affair, has advanced, that the 
© Lord Provoſt either connived at the rioters, or 
© was inactive in his endeavours to ſuppreſs the riot; 
© ſo that if we puniſh him for what paſſed at that 
time, we ſhall not puniſh him for want of honeſty, 
but for want of courage. There is another point, 
© Sir, which claims all our attention, becauſe our 
© preſent proceeding may be a future precedent. 
There are many inſtances, Sir, in our hiſtory, 
© of riots and tumults, which have been attended 
with very dangerous conſequences, breaking out 
in cities; and altho' the rioters have been exem- 
« plarily puniſhed, yet we have no inſtance of any 
of the magiſtrates of the cities where thoſe tumults 
broke out, ſuffering in their natural capacities for 
* what they had done in their civil. If a man acts 
© with honeſt intentions, and according to the beſt 
© of his knowledge, it is all that can be expected, 
© becauſe no man can do more. 

But there is one argument, Sir, advanced 
* againſt the Lord Provoſt, (and, indeed, it is an 
argument that I am ſurprized to hear any gen- 
* tleman make uſe of, either in this or any other 
* caſe) which is, That he did not uſe the proper 
* meaſures for ſuppreſſing . riot. Gentlemen can 


3 + only 


341 


CN INT — ˙ ä 


342 


6 
6 
0 
0 
6 
6 
c 


6 


6 
6 
6 
= 
6 
6 
6 
q 
* 
& 
£ 
6 
6 
0 
6 
6 
6 
6 
c 
0 
6 
6 
$ 
6 
0 
6 
b 
8 
6 
5 


PARLIAMENTARY A. 1737. 


only mean by this, That he did not uſe the mea- 
ſures which afterwards (that is, after the riot was 
over) were found to be proper. If this argument, 
Sir, held good, there is no politician or general, 
under whom any deſign has miſcarried, but muſt 
ſuffer, tho? he behaves with all the conduct and 
courage which are poſſible to be exerted; for no 
man, Sir, was ever yet able to lay down his mea- 
ſures ſo well, but that if they miſcarried, it was 
always found afterwards, that ſome meaſures which 
would have been proper, were omitted, and that 
the miſcarriage of the whole was to be attributed 
to that omiſſion. Would our armies, Sir, have 
been cut off at Bribuega, and Amanſa, or ſur- 
prized at Denain; or would our fleets have been 
baffled at Toulon, had they who were at the head 
of our armies and fleets taken thoſe meaſures, 
which the event ſhowed would have been proper 
meaſures? Had the gentleman, Sir, who com- 
manded the forces which were at that time about 
Edinburgh, reflected, that every man was obliged 
as a ſubject of the King, whether he was a ſoldier 
or not, to aſſiſt the civil magiſtrate in the ſuppreſ- 
ſion of tumults, and conſequently that he ought 
to have marched into the city of Edinburgh on 
the firſt notice of the riot, and to have made no 
ſcruple of breaking down any gate, or breaking 
through any obſtacle that ſtood in his way, he 
would haye taken the meaſures which, it is now 
found, would have been proper meaſures, and he 
would have acted a part which the laws of our 
conſtitution both authorize and require, But I am 
far, Sir, from throwing out any reflexion upon 
that gentleman» for being ignorant in this point, 
or for not having preſence of mind enough to do 
what he thought was inconſiſtent with his orders 
from his ſuperior officer : And I wiſh, with all 
my heart, that That honourable Wen hed 
g 6 en 
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been upon the ſpot at that time, for if he had, I 
am perſuaded the riot had been prevented. 

© When the gentleman, Sir, who commanded 
« the forces in the caſtle, was examined, he owned 
he knew there was a riot in the city during the 
« time 1t was committed, He likewiſe owned that 
he had his forces drawn out, that they might be 
in readineſs to march to the aſſiſtance of the Lord 
« Provoſt whenever he ſhould be required. Being 
« aſked why he did not march down his men to the 
city without being required; he owned that ſuch 
« a meaſure did not occur to him ; and it was the 
« beſt and moſt natural anſwer he could give. Here, 
« Sir, is a meaſure, which it is now found would 
have been a proper meaſure, omitted; yet how 
« unreaſonable would it be to blame that gentleman 
for his conduct | 

I ſhall conclude, Sir, with a remark or two up- 
© on the imprudence of our paſling the preſent bill 
into a law. We may eaſily ſuppoſe from the 
action now under our conſideration, that there is a 
« ſpirit of diſſatisfaction among ſome of the ſubjects 
« of that part of the united kingdom: And it can 
© never be thought that our paſſing a bill of this na- 
ture will ſerve to allay this ſpirit, I am willing, 
Sir, to entertain as good an opinion, as any gen- 
* tleman, of the loyalty of the Scots; but ſhould 
they lay, Let us die with the Philiſtines, who knows 
but they may have ſtrength enough remaining to 
* ſhake the pillars of this houſe, even tho* they 
F ſhould bury themſelves under the ruins of this 
* conſtitution? Governors, Sir, may think to de- 
* prive a people of the means of rebellion, they 
make take the wiſeſt and the juſteſt precautions; 
but a people who think themſelves oppreſſed, will 
* always find pretenſions to rebel, and deſpair will 
* furniſh them with arms. | 


Z 4 | Sir, 
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Sir, the arguments both for and againſt the pre. 
ſent bill, have been ſer in fo clear a light, and ſo 
much of your time has been already raken up in 
this affair, that I ſhall beg your indulgence but for 
a very little time, to make ſome remarks upon 
what has been advanced by the honourable perſon 
who ſpoke laſt, and the other honourable and 
learned gentlemen who ſpoke againſt the bill. 

I believe every gentleman in this houſe has an 


equal abhorrence both ro the principles and the 
perſons of thofe that occaſioned the inhuman mur. t 
der which is the ſubject of the preſent debate. It 6b 
is not only every gentleman's duty, but his intereſt, bt 
to exert himſelf both in bringing to juſtice the per- 64 
ſons who were actually and immediately concerned by 
in the murder, and likewiſe thoſe who by their * 
negligence or cowardice may be well ſaid to have 50 
promoted it. But it ſeems the difficulty lies in _ 
knowing whether the Lord Provoſt and citizens 4 
of Edinburgh were either negligent or cowardly ; 
upon that occaſion. It has likewiſe been much 1 


inſiſted on by the honourable gentlemen who ſpoke 
againſt the bill, that the perſons who committed 
this deteſtable murder, were neither citizens nor 
inhabitants of that city, but all living in the adja- 
cent country, which is ſaying in other words, that 
when a drum was beat by a boy in the ſtreets of 


with men who lived at four or five miles diſtance, 
I own, Sir, it ſurprizes me when I reflect how gen- 
tlemen inſiſt upon its being poſſible, that people 
living at a diſtance from one another in the country, 
could find means to lay down ſo regular, fo artful 
a plan gf murder and rebellion, and afterwards to 
execute it in ſo cool and ſo determined a manner, 
in the heart of a populous well. affected city, and 


that too in the view of all the magiſtrates and citi- 


zens of the ſame city: I ſay, Sir, theſe appear ſuch 
abſurdities to me, that I am ſurprized gentlemen 
Ss « don' 
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« don't at once ſee their inconſiſtency. All the evi- 
« dences, Sir, have told, that the ſtreets were crowd- 
« ed by great numbers of people. Now, Sir, theſe 
people muſt have been either the actual authors of 
the murder, or bare ſpectators : if they were the 
actual authors of the murder, and yet were neither 
citizens nor inhabitants of the city, I ſhould be 
glad to know how ſuch a multitude (one evidence 
© I think ſaid they might be about four or five thou- 
« ſand) could aſſemble in one day within a city of 
the extent of Edinburgh, without being perceived 
by any of the inhabitants; and if they were per- 


© ceived, why the magiſtrates were not informed of 


« ſo unuſual, and, as I take it, of ſo dangerous a con- 

* courſe, and why the reaſons of it were not inquired 

into. If we ſhall ſuppoſe, Sir, what I believe was 

indeed the caſe, that very few were actually en- 
* oaged in the murder, can any gentleman pretend 
to account why that handful of rebellious conſpira- 
* tors were not immediately cruſhed by thoſe multi- 
* tudes of loyal inhabitants who were, it ſeems, but 
bare ſpectators. Their own evidence, Valter, Sir, 
„has told us, that tho? he was near the ſcene of bar- 
barity when Porteous was murdered, yet he could 
not diſcern above forty or fifty who were actually 
concerned in the murder; at the ſame time he 
* owned, that there were upwards of fourteen or fif- 
© teen hundred upon the ſpot. Now, Sir, it can 
© never be ſuppoſed, that if theſe numbers who 
© tamely looked on, and were certainly citizens or 
inhabitants of Edinburgh, had been the loyal well- 
affected perſons ſome gentlemen have repreſented 
them, that they would tamely have ſuffered ſo in- 
* human a barbarity to have been committed : Nay, 
Sir, was not their behaviour a tacit conſent to the 
* tragedy that was then acting? 

* It was ſaid, Sir, during the time that this de- 
© bate has been depending, that it would be unjuſt, 
$ granting ſome of the inhabitants of bo $f 

been 
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© been actually concerned in the murder, that the 
innocent ſhould be involved in the puniſhment of 
« the guilty, and that the community ſhould ſuffer 
« for the rough and rebellious actions of a few. But 
« by this way of arguing, Sir, no cenſure can be in. 
« flited upon any community, which I think has 
« never yet been aſſerted. We had an inſtance, Sir, 
« 1n the year 1725, when the town of Glaſgow, for 
a miſdemeanor, which was not attended with near 
ſo many aggravating circumſtances as that now 
under our conſideration, was ſeverely fined, and 
that fine raiſed by an equal contribution of the 
inhabitants. Let us now ſuppoſe, Sir, that a citi. 
zen of Edinburgh and another of Glaſgow were to 
meet together after this bill has paſſed into a lay, 
and that both of them were ſo far from being ac- 
ceſſary to either of the riots, that they were at a 
good diſtance, from the cities when they were per- 
petrated : The citizen of Edinburgh lays open to 
his friend the injuſtice done to the community, by 
ſtripping it of a few of its privileges, becauſe the 
Parliament found that a riot had been committed 
within that city by private perſons : May not;the 
other complain with more juftice, that the com- 
munity of Glaſgow ſuffered more by the proſecu- 
tion carried on againſt it, and having its magiſtrates 
impriſoned : Beſides, he might add, I who was 
abſent from the town during the riot, and would 
have been both forward and zealous, had I been 
upon the ſpot, to have ſuppreſſed it, was obliged 
to pay as much, and perhaps more, towards the 
reparation of the damages done by the rioters, than 
the moſt guilty there, Would not this plea have 
more weight in it than all the grievances which 
the citizen of Edinburgh could complain of ? Yet 
gentlemen thought it both wiſe and juſt at that 
time, to proceed in this manner againſt Glaſgow 3 
and I believe the tranquillity which that 2 
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has ſince enjoyed, is in a great meaſure owing to 
the ſeaſonable ſeverity of this houſe at that junc- 
ture. When the tides of popular fury, Sir, begin 
« to beat againſt the ſervants of the crown, it has 
« been ſo in all ages, that if they were not timely 
« checked, they ſoon grew too ſtrong for any bar- 
« rier, either of law or duty, to oppoſe them, till in 
the end they bore down ſovereign authority itſelf, 
+ The pillars of this houſe, Sir, were never ſhaken, 
« nor was this conſtitution ever ruined, but by the 
« cowardice and treachery of thoſe who ought to 
« have been the protectors and guardians of both, 
While we were united among ourſelves, we had 
nothing to fear from what was acting or plotting 
abroad: But if we ſhall now betray irrefolution 
+ and weakneſs, if we ſhould neglect: to inflict a 
« wholeſome ſeverity while power is in our hands, 
and juſtice on our ſide, have we not every thing 
to fear from thoſe who will undoubtedly aſſume 
courage from our timidity, and grow inſolent up- 
don our lenity. As to the fears gentlemen have 
been pleaſed to expreſs, with reſpect to the reſent- 
ment of the Scots, if we paſs the preſent bill into a 
law, I am under no apprehenſions in that point: 
] believe that nation ſmarted ſufficiently for their 
« rebellion in the year 1715, and will not be very 
© forward to renew the ſame behaviour, left they 
« meet with the ſame fate. But, Sir, if we have juſt 
© reaſon to apprehend any thing from the Scots at 
© this time and on this account, it is a very good rea- 
« ſon to me for agreeing to the preſent bill, becauſe 
© they will never rebel upon this account, unleſs they 
© are reſolved to rebel at any rate. I ſhould much 
© rather wiſh, that it were at this time, and upon 
* this account, than afterwards, when perhaps the 
© ſpirit of diſloyalty may ſpread too much, and grow 
too ſtrong to be ſo eaſily checked.” 
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Lord Glenorchy ſpoke next, in ſubſtance as fol. 


” 


Sir, as I have given a very cloſe attendance 
upon the houſe, during the time that this bill has 
been depending before us, and have endeavoured, 


as far as I could, to diveſt myſelf of all prejudice } 


and partiality, I hope I may be allowed to take 
up a little of your time with a few remarks, with 
. to the evidence upon which the preſent bill 
is founded. The honourable and learned gentle. 
men who ſpoke firſt for the bill, were ſo candid 
as to acquit the Lord Provoſt and town council of 
Edinburgb of any malice towards the unfortunate 
perſon, whoſe barbarous murder gave riſe to the 
bill : Since, as my learned friend obſerved, the 
Lord Provoſt might have tried, condemned and 
hanged him by his own authority, and within his 
own juriſdiction. Now, Sir, none of the honour- 
able and learned gentlemen who have ſpoken in 
favour of the preſent bill, have given us any reaſons 
why they ſuſpect, that, after ſo fair and ſo favour- 
able a conduct, with reſpect to that unfortunate 
perſon, the Lord Provoſt ſhould, all of a ſudden, 
become fo indolent, after he was informed of the 
deſign to murder him, as to take no meaſures to 
prevent it, or, while it was acting, to uſe no efforts 
to quell the rioters. As I think no reaſon can be 
given, I believe gentlemen will be puzzled to ſtate 
his miſdemeanor (if he was guilty of any, as I am 
far from thinking he' was) in ſuch a light, as to 
make him guilty of knowingly and deliberately 
favouring the murderers of a man, to whom he 
had but a little before ſhewed ſo much (I may ſay 
from the circumſtances of Porteous's guilt) partial 
favour, All that gentlemen can pretend to charge 
the Lord Provoſt with, is the want of foreſight 
and courage, both which qualifications are, I own, 

« indiſpen- 
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« indiſpenſable to a magiſtrate; but I believe there 
is no inſtance where any magiſtrate was ever pu- 
« niſhed for not exerting talents with which nature 
« never endowed him. If from the circumſtances 
« of the Lord Provoſt's behaviour, we find that he 
« ated according to the beſt of his knowledge and 
« abilities, I am of opinion, that tho' that know- 
edge and theſe abilities were not ſo extenſive, as 
« were required in a magiſtrate who bore ſo diſtin- 
« guiſhed a poſt, yet we are not to blame him, but 
« his conſtituents, among whom it appears he has 
« always lived, for chuſing him into an office no 
ways proportionate to his abilities. As to what the 


{ © honourable gentleman was pleaſed to mention, with 


« reſpect to the behaviour of the citizens of Edin- 
« burgh during the time of that barbarous riot; I 
think it was ſufficiently anſwered by an act of Par- 
liament produced at the bar of this houſe, made 
« before the union of the two crowns, and ſtill in 
© force in that kingdom, by which it is made death 
for any number of the inhabitants of the city to 
« aſſiſt in appeaſing any riots, without the expreſs 
© orders of the Lord Provoſt and magiſtrates. If 
© it ſhould be aſked, Why was not this order given? 
© The anſwer is eaſy, Becauſe the Lord Provoſt and 
© magiſtrates were deprived by the precautions the 
© rioters had taken, and the fury they exerciſed, of 
every poſſible means both of iſſuing ſuch an order, 
* or of having it obeyed if it had been iſſued. You 
* have heard from the evidence, Sir, that the city 
© officers are they that wait upon the Lord Provoſt 
© and magiſtrates perſons, and are the ordinary meſ- 
* ſengers of all the orders diſpatched by them ; and 
that they were ſo ſeverely pelted by the mob, that 
they were obliged to throw off their livery coats, 
© and to ſhelter themſelves in their own houſes ; one, 
* It is true, had the good fortune to eſcape their fu- 
* ry, and wait upon his maſters during the riot, but 
vas at laſt obliged to put off his livery coat, oor 
| * wile 
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« ſider that we have a powerful neighbour, who, no 
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« wiſe he muſt have been knocked on the head hy 
« the rioters. This, Sir, with many other circum. 
« ſtances, has been ſo fully inſiſted upon already, WM * fur 
« by the honourable and learned gentlemen who Ml © ho 
« have ſpoke in this debate, that I ſha]l not pretend © fid 
« to add any thing to what they have ſaid, ſince i: WM no 
« ſo well proves that it was impoſſible for the Lord IM © fo 
« Provoſt to have raiſed the militia of the city; and Ml co 
« if they had of themſelves, without his order, aſſiſt. 

ed in ſuppreſſing the riot, we ſee that every man J 
of them had been liable to death. The honoura. ing 
« ble gentleman who ſpoke laſt, was pleaſed to ex. 

« preſs himſelf in ſuch a manner, as ſhewed that he ; 
« was under no apprehenſion from any reſentment 
of the Scots, in conſequence of our paſſing the pre- 
« ſent bill into a law. I have as good an opinion 
« of our ſtrength, when we are united, as that ho- 
« nourable gentleman, or any gentleman in this 
« houſe; but then gentlemen cannot be ignorant, 
« that this is far from being our caſe at preſent ; that 
« tho* perhaps any one faction cannot harm us, yet 
we have reaſon to apprehend, that there are many 
< who are diſaffected to our preſent happy eſtabliſh- 
ment upon different accounts, who will greedily 
« embrace any opportunity, and join with any 
« party, tho? of principles and intereſts differing 
« widely in other reſpects, provided they have one 
« favourite point in view, which is that of diſtreſſing 
the government. Beſides, Sir, we ought to con- 


doubt, has a watchful and jealous eye upon all our 
reſolutions, and would not miſs any opportunity 
of improving every circumſtance to her own ad- 
vantage, ſhould we lay ourſelves open to any in- 
conveniences of that nature, I ſhould be ſorry, 
Sir, if from what I have ſaid, any gentleman 
thought that I intended to favour faction, or to 
© magnify her forces. No, Sir, were I not firmly 
« perſuaded that we ought, both in good policy 
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and common juſtice, to throw out the preſent 
pill, I ſhould be as forward for vigorous mea- 
© ſures on this occaſion as any gentleman in this 
© houſe 3 and I am ſorry that I am, upon theſe con- 
© fjderations, obliged ſo far to differ from the ho- 
© nourable and learned gentlemen who have ſpoke 
© for the bill, as to give my vote againſt its being 
committed. 


James Oglethorpe ws next, to the follow- 


ing effe 
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« Sir, I never had the happineſs to be married, Mr. o. 
© but I have been told, and I believe, that marri- % 


vage is a very happy ſtate. I have often, Sir, heard 
© the union betwixt us and our neighbouring nation 
compared to marriage, and I think not impro- 
« perly, for the happineſs of both parties muſt con- 
© fiſt in a mutual harmony and good underſtanding, 
© which can never be, if the ſtronger ſhall pretend 
to oppreſs the weaker; and the Scots, Sir, when 
© they entered into this ſtate with us, put ſo abſo- 
© Jute a confidence in our honour, that it would be 
© both ungenerous and unjuſt for us to give them the 
© leaſt cauſe to repent their bargain. I ſhall readily 
* own, that a moſt horrid riot and murder happen- 
© ed within the city of Edinburgh, and that there 
© were ſeveral obvious meaſures neglected which 
might have prevented it; but I think the puniſh- 
ment intended by the preſent bill is by far too ſe- 
* vere, both with reſpe& to the Lord Provoſt, and 
the city itſelf. 

* As to the Lord Provoſt, Sir, I am of opinion 
* he did all that could be expected from a man of 
© his age or abilities, and cannot ſee any reaſon why 
© he ſhould be ſingled out for puniſhment, And, 
* Sir, as gentlemen have in this affair been pleaſed 
to quote Puffendorf and Grotius, I ſhall beg leave 
to quote the words of an author, whom I am m_ 

mo 


ſpeech, : 
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© moſt gentlemen in this houſe have read twice fo: Wl © 2c 
once that they have read either of thoſe two au. inę 
< thors: The words are in a book which I have in Ml no 
my pocket, and which is called Huptisras, * gre 
1 mi 
Tho* nice and dark the point appear, be 
(2uoth Ralph) it may hold up and clear. pe 
That ſinners may ſupply the place an 
Of ſuffering ſaints, is a plain caſe; int 
Juſtice gives ſentence many times © ne 
On one man for another*s crimes, g 
Hud. P. 2. Cant. 2. 0 

, [ t 


Theſe lines, Sir, introduce an account of a bed: Wt fe 
rid weaver in New England, who was hanged for 
the murder of an Indian, committed by a preach- 
ing Cobler: The Indians, it ſeems, inſiſted warm. 
ly that the murderer ſhould be hanged ; and as 
they did not know his perſon, the ſaints thought it 
much better to hang up the bid-rid weaver than 
the offender, who was a uſeful man among them, 
by acting in the double capacity of preaching and 
cobling. I leave gentlemen to apply this bed. rid 
weaver*s caſe to the Lord Provoſt's: I ſhall only 
obſerve, that from what appears by the evidence 
given 1n at the bar of this houſe, there were others 
equally, if not more, guilty. 


"_ T: 27 2 FH 47 0 on Bo, 0 ng BY Oe 


As for the cenſure inflicted upon the city of 
Edinburgh by the preſent bill, I think there is 
ſomething in it that is contrary to the 1n- 
rention of the bill. The intention of the bill, Sir, 
as I take it, is to puniſh the citizens for not ſup- 
preſſing an inhuman riot, and preventing a bar- 
barous murder; but the cenſure to be inflicted up- 
on them for this, by taking away their guard, 
plainly puts it out of their power to ſuppreſs any 
ſuch riot for the future, Here is a city, and here 
are magiſtrates, liable to be inſulted by an outra- 

« geous 
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for Ml © gcous mob, yet we tye up their hands from quell- 
au. Wl © ing that mob, and we puniſh them becauſe it was 
in not quelled. In my opinion, we cannot do a 
greater piece of ſervice to the authors of Porteous's 
murder, than to conſent that the preſent bill ſhould 
© be paſſed into a law; for we by it expoſe both the 
peace of the city, the authority of the magiſtrates, 
© and the intereſt of the country, to all their future 
{ inſults. In ſhort, Sir, I think the preſent bill is 
© neither calculated to puniſh thoſe who were negli- 
gent in ſuppreſſing that late riot, nor for prevent- 
2: ig the like in time to come; and I could wiſh 
that gentlemen would fall upon ſome other means 
i: for anſwering both theſe ends.“ 


c- Sir, I hope my being of e where ſo Mr. Erving 
m. Wl © barbarous and inhuman a murder as that under our bis ſpeech. 
az Wl © conſideration was committed, will not be a mo- 
tit tive for any gentleman to ſuſpect, that I am to ſay 
an © the leaſt word that can be even wreited to favour 
n, Wl © the bloody rioters who were the actors: No, Sir, 
nd every gentleman of that country, who has the ho- 
id © nour to ſit in this houſe, has much more reaſon 
ly Wl © chan others for giving his vote for the ſevereſt 
ce proceedings both againſt the authors and favour- 
__ ers of the murder; becauſe, where the flames of 
* rebellion mount ſo high, and blaze ſo fierce as 
they did at that unhappy juncture, it is more par- 
of Wl © ticularly both the duty and intereſt of every honeſt 
ie man, and every loyal ſubject, whoſe properties 
n- Wl © lie more immediately in that country, to do his 
r, beſt to extinguiſh them, to bring the incendiaries 
p- juſtice, and to concur with every meaſure that 
r. Wl © Day be effectual for either of theſe purpoſes. I 
p- | ay, Sir, that may be effectual; for, were I not 
d, * perſuaded that the methods propoſed by this bill, 
yy are both ineffectual and unjuſt, I ſhould be the 
re Wl © laſt perſon in this houſe to vote againſt the preſent 
a- Vor. XIV. Aa * motion, 
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motion. All the gentlemen, Sir, who have ſpoken 
both for and againſt this motion, have agreed az 
to the heinouſneſs of the fact, and the neceſſity 
the Legiſlature is under to puniſh both the authors 
and favourers of it. There is a bill in dependence, 
Sir, before this houſe, for puniſhing the former; 
and I believe, it will meet with very little, if any, 
oppoſition : But what gentlemen ſeem to be di. 


vided upon 1n the debate upon this bill is, Who | 


theſe favourers were? So much, Sir, has been 
ſaid upon this head already, that I ſhall not re. 
ſume any of the particulars; I muſt only beg leave 
to obſerve one thing which has been overlooked in 
the courſe of the preſent debate; and that, Sir, 
is with reſpect to the nature of one part of the 
puniſhment inflicted by the preſent bill upon the 
citizens of Edinburgh; what I mean is, the demo- 
liſhing of the city gate. If this gate, Sir, were 
the property. of the perfons who by the preſent 
bill are ſuppoſed to be guilty ; and if theſe per- 
ſons were proved to be guilty, I ſhall not deny 
but the puniſhment would be adequate to the 
offence : But the caſe, Sir, is otherwiſe ; the gate 
belongs to the corporation; and corporations, in 
the ſenſe both of our law and the civil law, are 
in ſome meaſure looked upon as minors, whole 
eltates the magiſtracy of the city, and the elcCtors 
of that magiſtracy, which are the town-council, 
and the conſtituents of that town- council, which 
are the merchants and traders, are no other than 
the truſtees and the guardians. Hence, Sir, it 1s 
plain, that if we ſhall think fit to puniſh the cor- 
poration for a miſdemeanor committed by the ma- 
giſtrates and traders, we ſhall do the ſame thing 
as if a Judge, jor a fault committed by the guar- 
dian of a minor, ſhould give ſentence, that the 
damage ſuſtained by the miſdemeanor ſhould be 
made up out of his pupil's eftate, If gentlemen 
view the preſent bill in this light, and 7 the 

« ſame 
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« ſame time reflect, that beſides the inhuman inſult 
committed upon Majeſty and Government by the 
« barbarous riot we are now conſidering, the corpo- 
ration itſelf was a very great ſufferer 3 and had it 
© not been for the meaſures taken by the magi- 
« ſtrates, in all appearance, would have been ſtill a 
greater by that riot: I fay, Sir, if gentlemen 
« would be pleaſed to conſider this, I am perſuaded 
they would be very cautious in giving their votes 
« for inflicting the cenſure propoled by the preſent 
bill. 

An honourable gentleman, Sir, who ſpoke for 
© the motion, made an obſervation, which, in ge- 
« neral, I believe, 1s very juſt; that it has been 
© many times ſeen, that malefactors have been 
« ſcreened from the ſeverity of the laws, but never 
« deprived of the mercy of the Legiſlature, by the 
« interpoſition of the populace. It would be, per- 
© haps, thought needleſs to remark, that when the 
* populace interpoſes in favour of a malefactor, it 
is ſeldom from a principle either of humanity or 
© juſtice towards the malefactor; but from a ſpirit 
© of oppoſition to, and diſaffection againſt the go- 
* yernors 3 or, perhaps, from a fellow-feeling of the 
* malefactor's circumſtances : But the uſe, Sir, I 
* ſuppoſe the honourable gentleman intended to 
* make of this obſervation, was to inſpire an hor- 
* ror of the ſpirit in which the rioters acted when 
« Porteous was murdered. I muſt however beg leave 
to obſerve, that there have been exceptions to the 
© honourable gentleman's obſervation in the pro- 
« ceedings of the populace of this country. If I 
am not miſinformed, Sir, there was an inſtance, 
not long ago, of a perſon being murdered by the 
© populace of Weſtminſter, while he was upon the 
* pillory, or at leaſt a very little time alter he was 
taken from it. A perſon, Sir, while upon a pil- 
* lory, is as much under the protection of the laws, 
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© as a perſon that is in priſon, and has received the 
benefit of the royal mercy : And tho? the murder 
of the former may, perhaps, ſeem not to expreſ 
« ſo great a contempt of Majeſty as the murder of 
the latter, yet the magiſtrates are by their offices 
bound to act as vigorouſly to prevent the one as 
the other: And the criminals, it apprehended and 
convicted, are equally puniſhable in the eye of the 
law. It I am miſinformed, Sir, as to this inſtance, 
I hope gentlemen will do me the favour to put 
me right: But if the fact be as I have ſtated it, 1 
think it is a proof, that Edinburgh is not the only 
city whoſe populace is inhuman and barbarous, 
We never heard, Sir, of any meafures taken by 
the Legiſlature for puniſhing the high-conftable, 
« juſtices of the peace, or whoever were the magj- 


« ſtrates of Weſtminſter, for not preventing the riot | 


and murder; nor did we ever hear of thoſe magi- 
« ſtrates interpoſing in perſon with the immediate 
hazard of their lives, to prevent them, as the 
Provoſt and magiſtrates of Edinburgh did in the 
caſe of Porteous : Yet had a bill for that effect 
been brought in before this houſe, would not 
gentlemen have looked upon it as both ridiculous 
and unjuſt? I am ſorry that I have been obliged 
to take up ſo much of your time with what ! 
have ſaid : But I thought my duty to my Prince 
and country obliged me to ſuggeſt whatever ! 
thought would contribute to have a bill thrown 
out, which, if paſſed, can never promote, but may 
much weaken the intereſt of both.” 


La 


„„ 


« Sir, it is ſurprizing that gentlemen ſhould ex- 
« preſs ſuch a deteſtation of the riot now under our 
conſideration, and yet ſhould ſo zealouſly oppoſe 
the meaſures laid down by the preſent bill for pu- 
niſhing thoſe, who by their negligence and re- 
miſſneſs contributed to promote it. My honour- 
able and learned friends, who moved that * = 
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« ſhould be committed, were pleaſed to allow, that 
the Lord Provoſt and the magiſtrates of Eain- 
© burgh ſhewed no perſonal rancour to Porteous in 
their proceedings againſt him before his condem- 
nation: But this 1s a conceſſion I ſhould have been 
far from mak ing; becauſe I think it appears by 
his trial, that he was in ſome meaſure under a ne- 
« ceflity of acting as he did on the day of Milſon's 
execution. He had poſitive orders from his ſupe- 
© rior officer, who was the Lord Provoſt, that in 
* caſe of an attempt to reſcue the priſoner, he ſhould 
do military execution; and powder and ſhot were 
delivered to him and his men for that effect. An 
* attempt of that kind, Sir, was made: The men 
under Portecuss command, and for whoſe ſafety 
© he was to be anſwerable, were inſulted, and at- 
* tacked, to the immediate danger of their lives. 
What could the poor man do in ſuch a ſituation as 
he was then in, but to make the beſt defence, and 
* to bring off his men in the beſt manner he could ? 
© Yet after all, it is far from being clear to me, that 
* the Killing of ſo many perſons as fell that day 
* was owing to Porteous; becauſe it does not evi- 
* dently appear by his trial, that he either fired 
* among the mob himſelf, or that he gave ſuch or- 
© ders to his men. Theſe circumſtances, Sir, make 
* me think that it was with a very bad grace, that 
* the Lord Provoſt and Town-council became his 
* proſecutors, and that they threw him in priſon, 
* depriving him of his pay, and leaving him only 
* the poor ſubſiſtence of half a guinea a week. An 
* honourable and learned gentleman, who was pre- 
* ſent on the ſpot, and who has ſpoken againſt the 
* motion, has told us, that while Porteous was upon 
* his trial, the rage of the mob was ſo great againſt 
* him, that he was in danger of being torn in 
pieces, and was obliged to be carried betwixt his 
* priſon and the place where his judges were, under 
Aa 3 * a very 
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« a very ſtrong guard. Can we ſuppoſe, Sir, that 
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this mob came from the country likewiſe, and 
that it was not the very mob that afterwards ſo 
inhumanly murdered him? Ought not this, Sir, 
to have inſtructed the Lord Provoſt and magi- 
ſtrates to have removed him to a place of more 
ſafety than their common priſon- houſe ? Yet, Sir, 
in the whole courſe of the evidence, we have not 
heard of one ſtep or motion made for that ob- 
vious meaſure. I ſhall not run over any more of 
the particulars of that tragical ſcene ; but I can- 


not help obſerving, that the gentlemen who put 


queſtions in favour of the Lord Provoſt and city 
of Edinburgh to the evidences, had great advan- 
tages from their being perfectly well acquainted 
with every circumſtance that could put matters in 
the beſt light for the Lord Provoſt and the city: 
And that feveral of the evidences, tho? not com- 
prehended in the preſent bill, have ſuch a relation 
to, and ſuch a dependence upon the magiſtrates, 
and had themſelves ſuch a ſhare in what was actcd 
on the Provoſt's part that night, as makes it highly 
improbable, that they would of their own accord 
diſcover any thing which they imagined might 
tend to the prejudice of either; not to mention, 
that ſome of them have groſsly prevaricated in fa- 
vour of them both, Notwithſtanding, Sir, all this, 
it is undeniable, that a moſt barbarous murder, 
and an open inſult upon government was com- 
mitted within that city, and that the chief maggi 
ſtrate of that city had previous information given 
him, yet took not even the moſt obvious mea- 
ſures for preventing it : And it is likewiſe evident, 
that not one of the rioters hath yet been brought 
to juſtice, All theſe conſiderations, Sir, ſway as 
much with me, as if the moſt minute circum: 
ſtances of the facts laid down in the preamble of 
the bill had been actually proved: Tho? I think 
there is enough proved to ſatisfy my own conſci- 
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« ence, that I act according to juſtice, and con- 
« fiſtently with the character of one who has the 
« honour to fit in this houſe, if I give my vote for 
the commitment of this bill.” 


Sir, ever ſince this bill was brought before us, Lond Pot- 
I have endeavoured, by cloſe attendance in the ch. 
« houſe, to make myſelf as much maſter of what 
could be ſaid for or againſt it, as I was able; and 
if any gentleman will ſhew where one argument 
« in the charge againſt the Lord Provoſt and city 
« of Edinburgh has been proved *, I will this inſtant 
« oive my vote for the commitment of the bill: I 
« ſay it again, Sir, if any gentleman will ſhew one 
article that has been proved againſt the Lord Pro- 
« voſt and the city of Edinburgh, I will give my 
« vote for the commitment of this bill. The ho- 
« nourable and learned gentleman who ſeconded the 
motion, in his obſervations upon the evidence, was 
« pleaſed to advance, that during the time of the 
« riot a perſon came into the tavern where the Lord 
« Provoſt and magiſtrates were, and affirmed that 
© he knew one of the rioters, offering at the ſame' 
time to name him, but that he was forbidden by 
« ſome of the company, who defired him to wait 
till a more proper opportunity, I think there 
vas not one article advanced by any of the wit- 
neſſes that eſcaped my notice; and I dare venture 
to affirm, that not one of them gave any ſuch 
evidence. Nay, I appeal to the minutes of the 
© examinations, and will fit down þ till the clerk 
* ſhall read them. I ſhall make a remark or 
two upon one part of the ſpeech that was delt- 
* vered by the honourable gentleman who ſpoke 
laſt; the reſt of it I think requires none. The 


Here he was interrupted by ſome members. 
Here he was again interrupted by ſome members, who cry d, No, ne. 
Here he fat down. 
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* honourable gentleman ſeems to be ſatisfied in ge. 
« neral with the truth of what is laid down in the 
« preamble of the bill; but has not been pleaſed to 
« ſhew how one particular circumſtance has been 
proved. It has always been my opinion, Sir, 
that as we are the Judges of this affair, we ought 
to act upon the ſame grounds, and be determined 
by the ſame rules of equity, as other Judges are, 
As we have gone through a long courſe of evi. 
« dence, we can have no other foundation to build 
our judgment upon, than the facts that have ap- 
« peared from that evidence; elſe why have we 
£ ſpent ſo much pains and time upon it, at ſuch an 
advanced ſeaſon of the year? And we have heard 
« evidences, Sir, who have ſeemed to be very much 
« diſpoſed to have aggravated every circumſtance of 
« miſconduct or negligence, could they affix either 
of them upon the Provoſt or magiſtrates of Yin. 
* burgh. Something indeed was advanced that looked 
that way, and has been much inſiſted upon by the 
« gentlemen who have ſpoken for the motion, tho 
the account given by gentlemen of undoubted 
© honour and probity of the perſonal character of 
< theſe witneſſes, and the many inconſiſtencies of 
their evidence, make it ſurprizing to me, that 
* they ever ſhould be mentioned but with indigna- 
tion. Iam perſuaded, Sir, that if gentlemen would 
lay their hands upon their hearts, and aſk or them- 
ſelves, whether they would have voted in the man- 
ner they have done, had the caſe of the city of 
Edinburgh been that of the cities of Briſtol, York, 
cor any of the large cities of England ; I ſay, Sir, 
I am perſuaded gentlemen would have required, 
that every tittle of the charge againſt them ſhould 
have been fully and undeniably proved. It is true, 
Sir, that none of the authors of this deteſtable 
murder haye ever been apprehended : But, Sir, 1s 
it neceſſary, that in order to make a decent and 
a plentiful execution, we ſhould puniſh thoſe = 
| « ſeem 
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ge- « ſeem to have no other crime but their endeavour- 
the © ing to ſuppreſs the crimes of others; and muſt 
to the innocent be puniſhed, becauſe the guilty have 
en gone unpuniſhed? As this ſeems to me, Sir, to 
ir, © be the caſe with reſpect to our proceeding on the 


ht « preſent bill, I heartily give my vote againſt the 
ed emotion.“ 


vi. « Sir, as I have ſome concern in the civil magi- Sir Je, 
Id « ſtracy of a city, and probably may have more, I 1 
p- do not think it ſufficient for me barely to give my 
We vote againſt the preſent motion, without taking 
th) « notice, that we are now upon a point that may 
rd « ſome time or other equally affect every civil ma- 
ch « oiſtrate, and every community in the kingdom. 
of « If the Lord Provoſt of Edinburgh was guilty of 
er any fault during the time of this unhappy riot, 
1 it was of too much raſhneſs, and too much zeal, 
| in expoling his perſon and character in order to 
1e « ſuppreſs it. For my ſhare, Sir, I cannot fee 
0 what view the Lord Provoſt could have, if he 
| did not act with zeal and in good carneſt, to ex- 
df « poſe both his own life, and that of his friends, in 
f his repeated endeavours to ſuppreſs the riot: And 
it had I been in his caſe, Sir, I doubt very much 
[- if I had gone ſo far as he did, I know the be- 
d * haviour of the gentleman who was Lord Mayor 


- of London, when a mob happened upon the anni— 
- verſary of the memorable exciſe bill's being ſer 
f © aſide, has been mentioned upon this occaſion: 
© But all the world condemned that gentleman for 
© expoling his perſon ſo much as he did to the fury 
© of the populace, and there was not a friend he 
had but blamed him for his raſhneſs. But ſetting 
* aſide all theſe conſiderations, Sir, I think that our 
« proceeding by bills of this nature has ſo danger- 
* ous a tendency, that tho? I did think the ſubjects 
* of the bill guilty, I ſhould never give my vote 
* for proceeding againſt them in this manner. It 
* may 
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may be a precedent, Sir, for a future miniſter to 
wreck his indignation upon any civil magiſtrate; 
but we have no room to imagine that he would 
bring in any ſuch bill againſt another miniſter, let 
him hate him never ſo much, becauſe that ma 
be a preparative for ſerving himſelf in the ſame 


manner by a ſucceeding miniſter who is in power, 
and who hates him.“ 


Sir, ever ſince I had the honour to fit in this 
houſe, I never heard any affair more diſpaſſionate- 


ly examined into, more candidly diſcuſſed, and 


more patiently attended to, than the preſent, 
efpecially by the gentlemen of the country where 
this fcene of murder and rebellion happened ; and 
indeed, as I ſtand affected in the preſent queſtion, 
I could be almoſt tempted to wiſh, that the gen- 
tlemen of that country had defended the cauſe of 
their city and 1ts magiſtrates with leſs eloquence 
and calmneſs than they have done, and at the 
ſame time that ſome other gentlemen had behaved 
with more decency and temper : For after the 
impartial behaviour of this houſe, Sir, in the 
preſent queſtion, I cannot ſee the good tendency of 
theſe inflammatory ſpeeches that have been thrown 
out by ſome gentlemen upon this occaſion, For 
my part, Sir, I diſdain the diſtinction that has 
been made betwixt the civil magiſtrate and the 
miniſter of ſtate. And I hope, I never have given 
any grounds, by my behaviour as a miniſter, to 
imagine I would have a regard to any ſuch di- 
ſtinction. And I am ſure, Sir, the behaviour of 
the miniſtry upon this occaſion, can give no 
room for any of theſe inflammatory inſinuations, 
The ſubject of the preſent bill was thought to be 
in the other houſe of ſo important a nature, that 
they ſpent a great deal of the preſent ſeſſion in the 
examination of this afiair, and have ſent down = 
« bi 
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« bill to us in the ſhape it is at preſent. We our- 
« ſelves, Sir, after a long and painful examination, 
«© have found there has been a cruel murder and 
a rebellion committed in that city. There is no 
« gentleman but muſt own, that theſe are two 
« crimes that ought to be ſeverely puniſhed, upon 
not only the authors, but even upon ſuch as in 
the moſt diſtant manner were their abettors. And, 
Sir, from the courſe of evidence that has been 
laid before this houſe, I can with a good con- 
« ſcience ſay, that had the towns of Briſtol, Nor- 
« wich, Sc. or any of our great incorporations in 
England, behaved in the manner the magiſtrates 
* and citizens of Edinburgh did in the preſent occa- 
* ſion, I ſhould have been as forward as any gen- 
* tleman in this houſe to have inflicted as ſevere, if 
© not a ſeverer, puniſhment upon them, than what 
© is implied by this bill againſt the other. In ſhort, 
Sir, I think that we ſhould err againſt all-pru- 
© dence and good politics, ſhould we, without once 
© committing it, reject the preſent bill. If, after 
it is committed, gentlemen ſhould think fit to 
make ſuch amendments to it, as may leave the 
privileges of the incorporation of Edinburgh un- 
* touched, and remit the moſt penal part of the 
* puniſhment of the Lord Provoſt ; and if theſe 
© amendments ſhould be founded upon reaſon and 
* equity, I ſhall by no means be againſt them: But 
in the mean time I heartily vote for committing 
* the bill.” 


Walter Plummer Eſq; ſtood up next, and among 
other things ſaid, © He was of opinion there could 
* nothing new come out in debate, when the bill 
* ſhould be committed, that did not then appear : 
* And that as they had heard the evidence exa- 
* mined, he thought there was no occaſion to take 


Mr. Plume 


mer's ſpeech. 


* up the houſe's time longer about it at this ad- 


vanced ſeaſon : For ſince they had no other rule 
to 
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to go by in the preſent affair, than what aroſe from 
© the evidence; and as that appeared fo lame, that 
© nota ſingle point was proved againſt the Provoſt 
* or citizens of Edinburgh, he was of opinion, they 
could do nothing more agreeable to equity or rea- 
* ſon, or to the honour and dignity of Parliament, 
© than to drop the bill intirely.” 


Upon a diviſion, 218 were againſt, and 224 for 
the commitment. 


The ſubſtance of what was farther ſaid in the fol- 
lowing debates upon the bill, may be ſummed up in 
the following argument for and againſt the bill. 


* As I am of opinion, Sir, that the preſent bill, | 
being founded on no evidence, ought not to paſs 
in any ſhape; I am naturally led to oppoſe the 
amendment, of laying a fine upon the city of Edin- 
« burgh., I think, Sir, it never has yet been ad- 
« vanced, that every one of the citizens of Edinburgh 
« were concerned in this riot; and yet by the pre- 
« ſent ſhape of the bill, they are all equally amer- 
« ciated : But allow me to ſay, Sir, that if there 
« was one perſon innocent in that city, an injuſtice 
cis done to him by the preſent bill, in ſo far as it 
« affefts the community of which he is a meinber, 
And this, Sir, muſt be always the conſequence of 
bills of this nature, which are dangerous when 
brought againſt private perſons, but more ſo when 
brought againſt corporations and communities: 
And if there are any inſtances, Sir, of communi- 
ties being puniſhed for the faults of their magi- 
ſtrates or citizens, I think theſe inſtances ought 
to be very ſparingly uſed as precedents, eſpecially 
when inflicted by a bill of this nature. They are 
« precedents which may be made for frightening 
© every city and borough of the kingdom into a 

mean 
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mean compliance with every command of a prime 

« miniſter ; by which means he may always have a 

« majority in this houſe, as ready as their conſti- 
© tuents, to obey his moſt wicked commands. By 
«ſuch a Parliament, and by means of ſuch bills, 
© even counties may be robbed of all their privi- 
© leges, and on account of a mob raiſed there per- 
© haps for that very purpoſe by the tools of power. 
But of all the precedents I ever heard of, this now 
before us is, I think, of the moſt dangerous nature. 
When the magiſtrates or inhabitants of a city or 
© corporation, or the members of any communiry, 
© have been openly and maliciouſly guilty of any 
© heinous crime, the inflicting of a puniſhment upon 
the community for the crimes committed by its 
* members, may not be of ſuch dangerous conſe- 
* quence ; becauſe it can never be made a prece- 
dent for perſecuting any other community altoge- 
ther innocent: But if you make the negligence, or 
even the puſillanimity of the magiſtrates, or of the 
* inhabitants, a good pretence for taking away by 
bill any of the privileges or franchiſes of any city 
* or corporation in Great Britain, no corporation 
can be ſecure of any of its privileges; becauſe a 
* prevailing party in Parliament may judge that to 
be neglect or puſillanimity, which was really in 
* itſelf a wiſe and a prudent behaviour, A tool of 
power may be hired to provoke the very dregs of 
the people to pull his houſe down, or to duck him 
in a horſe- pond; and becauſe the magiſtrates did 
* not, or could not, come time enough to prevent 
the miſchief he richly deſerved, it may be made 
a pretence for disfranchiſing the corporation by a 
bill of pains and penalties. Thus a ſort of Par- 
* liamentary Quo Warranto's may be iſſued againſt 
* every corporation in Great Britain, that happens 
* not to be in the good graces of the prevailing 
* party in Parliament. 


© I con- 
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I confels, Sir, it appears a little odd, that ſuch, WM *© h 
an audacious tumult ſhould have happened, ſuch * Ct 
a wicked purpoſe ſhould have been to ſucceſstully WM * © 
perpetrated in the city of Edinburgh, without any *h 
fault or neglect in any of the perſons entruſted he 
with the government of that city; but I can find Ml c 


no reaſon to blame the conduct of any of them, "M 
except the captain of the city guard: He, indecd, . l 
by the evidence he has given at this bar, has ſhewn 


himfelt blamable in ſeveral parts of his conduct. 
He has told us, that on the Friday before the mob 
happened, the Provoſt gave him orders to inquire 
into the grounds of the report that had been ſpread; 
but he was ſo far from complying with theſe or. 
ders, that he went out of town that very evening, 
and did not return till Monday evening. He has 
told us, there were eight or nine of his men ab- 
ſent the very night the mob happened; and, whe. 
ther with leave or without leave, it was certainly 
his fault they were ſo. He has told us, that when 
he was firſt informed of the mob's gathering, in- 
ſtead of marching with a party of his guard to dil- 
perſe them, which by the cuſtom of that city he 
ought to have done; for in ſuch caſes he was not 
to wait for orders from the Provoſt or any other 
magiſtrate; I ſay, inſtead of marching to diſperſe 


ſtaying to defend his guard-houſe againſt whatever 
might happen, he left his poſt, he ran away both 
from the mob and from his poſt, under pretence 
of going to acquaint the Provoſt with what had 
happened. Was this acting like an officer? Does 
not every gentleman ſee that this conduct of his 
was the cauſe of the mob's getting poſſeſſion of 
the guard-room, which greatly contributed to their 
ſucceſs ; for if they had been diſappointed in this 
their firſt attempt, it would have ſo diſcouraged 
them, that they might probably have deſpaired 
of being able to execute, and conſequently 1 

« have 
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have deſiſted from attempting any farther to exe- 

cute their chief purpoſe, It is no excuſe for the 
ch captain, that the Provoſt deſired him to return to 
ily him: That deſire was no order; and if it had, 
| « it was given upon a ſuppolition of no immediate 
. danger. When the captain heard the mob was up, 
nw | and his guard of conſequence in danger, ſurely he 


7 « ought not to have left his poſt ; he might have 
> WM « ſent his ſerjeant for orders from the Provoſt. To 
2 « this I muſt add, that the keeper of the city 
T « muſter-rolls ſeems likewiſe to be greatly to blame; 
00 « for if at other times he was uſually under petticoat 
25 « orders, at ſuch a time, at a time when the city 
di « was in ſuch danger, as he ſeems to have had ſome 
= « ſhare in the government of that city, he ought to 
" have put himſelf under the orders of the chief 


b magiſtrate, and ought to have attended him for 
' that purpoſe. 
f Some gentlemen have talked ſo much of the 


N © cruelty and barbarity of Porteous's murder, that 
ri they ſeem to have quite forgot the murders he had 
= * committed, and for which he was condemned by 
10 © the laws of his country. Even in England, I be- 
he  lieve, the jury would always bring it in murder, 
ans © if the perſon who fired, or gave orders to fire, was 
net under no great neceſſity of firing; becauſe no man 
rle can be ſuppoſed to fire deliberately, or to give 
. © deliberate orders to fire upon a crowd of people, 
bis * without a malicious intention; unleſs he be brought 
Kh © under a neceſlity to fire, either in defence of his 
* own life, or for the ſake of executing that duty 
ad © which the law commands him to execute; and as 
= © neither of theſe was the caſe of Porteous at the ex- 
" * ecution of H/i//on, therefore it he either fired, or 
& * gave orders to fire, which the jury had found, 
12 * and the people believed he did, he was certainly 
3 * guilty of all the murders then committed. So 
42 that whatever neglect the Provoſt or magiſtrates 


1d * of Edinburgh were guilty ot, I hope it will ou 
be 
ve 
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be thought that Porteous was altogether innocent; 
at leaſt he certainly was not fo in the eyes of the 
« people. 
Some gentlemen ſeem to have very little appre. 
« henſions from any reſentment the Scots can ſhew; 
| but if, by injuſtice and oppreſſion, we ſhould unite 
I © that whole nation againſt us, they may come to 
make us feel their reſentment, as they have often 
done before. In ſuch a caſe, we are not to truſt 
to the ſuperiority of our power. In Edward the 
firſts time our power was at leaſt as much ſupe- 
rior as it is at preſent. Edward, by ſtratagem or 
otherwiſe, got the greateſt part of Scotland to ſub- 
mit to him; and if they had met with civil and 
Juſt treatment, that ſubmiſſion might have conti- 
nued : But they were oppreſſed, and that oppreſ- 
fion raiſed ſuch a ſpirit among the people, that a 
private gentleman, Sir William Wallace, oppoſed e 
with ſucceſs, for many years, the whole power of Wl « | 
England, and I may add, of many of the nobles . 
of Scotland. F 
We are not to form an idea of what we have 
< to apprehend from the reſentment of the people of 
« Scotland, when all united together, from what hap- 
« pened in the year 1715. We know there was but WM. 
* a ſmall part of that people engaged in that rebel- 
lion; and ſmall as it was, if the promiſes that had Wl « . 
been made to them by their friends in Znglaud Mc, 
had been performed, I am afraid they would have . 
« ſhook, it not overturned, the Britifh throne. They 
C 
8 
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had at that time neither a leader experienced in. 

war, nor friends that could give them any aſſiſt- WW « 

ance. Accidents may, it occaſion offers, furniſh . 
them with the former, and experience will make 
them look out for ſuch friends as they may depend 

on. For this they cannot be at a loſs: We know Wl: 

how many ancient leagues have been between 

France and Scotland: We know what honours and If 
privileges the Scots formerly enjoyed in that coun- 
« try, 
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try. We know what reſpect and eſteem they ſtill 
« meet with, and deſervedly meet with in that coun- 
© try. They have more than once greatly contri- 
« buted to prevent that country's being conquered by 
England; and if we ſhould reduce them to the fa- 
tal neceſſity of ſubmitting to the one, or of being 
« oppreſſed by the other, they may hereafter con- 
tribute towards England's being conquered by 
« France. We are now, by the union, made one 
« and the ſame people: While we continue ſo, while 
« we break no article of the union, as we are an 
« iſland, as we are in ſome manner a world by our- 
* ſelves, we may, by good management, give laws 
to the world; but if we ſhould revive our old di- 
ſtinctions and animoſities, we ſhall expoſe ourſelves 
to be not only invaded and inſulted, but perhaps 
« conquered by our neighbours upon the continent. 
In caſe of any ſuch misfortune, the people of Eng- 
© land will always be the greateſt ſufferers, as they 
have always heretofore been; becauſe, as we en- 
© joy the molt fertile and beſt part of the iſland, the 
* conquerors will ſettle here, and will rather court 
* the triendſhip, than be at the pains to conquer the 
© country, of the people of Scotland. If gentlemen 
would conſider this, I am ſure they would avoid 
© every thing that might in the leaſt tend towards 
{ reviving the diſtinction and animoſity that ſubſiſt- 
ed ſo long, and ſo much to the detriment of each, 
between the people of the ſouthern and nothern 
parts of this iſland; and as this muſt be the certain 
conſequence of the bill now before us, I wiſh it had 


never been mentioned, I am ſure it ought not to 
be paſſed. | 
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have been ſo frequent of late, that I ſhall not take 
' up your time wich mentioning particularly what 
* every gentleman muſt know. Bur, in order, Sir, 
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for the bill 
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to form another objection againſt this bill, a ney 
doctrine has been broached, which now I am ng 
a little ſurprized at, It has been ſaid, that it would 
be unjuſt to involve the innocent in the ſame py. 
niſhment with the guilty, which muſt always be 
the caſe when you puniſh a corporation or com. 
munity, for the crimes or the faults of ſome of jt; 
inhabitants or members. Does not every gentle. 
man ſee, that if this were eſtabliſhed as a maxim, 
no puniſhment could ever be inflicted, no cenſur 
could ever be paſſed upon any corporation or com. 


munity whatſoever? Puniſhments are ſometime; 


deſigned as a terror to others, as well as for py. 
niſhing the guilty ; and to make that terror th: 
more effectual for the end intended, which is tg 
prevent people*s being guilty of ſuch a crime, at 
ſome times, or in ſome caſes, it becomes neceſſary 
to make ſome innocent perſons ſuffer for the crime 
of the guilty. Is not this the caſe with reſpect ty 
treaſon, where the innocent poſterity are made to 
ſuffer for the crimes of the guilty anceſtor, in or- 
der to terrify men the more effectually from being 
guilty of any treaſonable practices? For the ſame 
reaſon, the innocent members of a community 


muſt be ſometimes made to ſuffer for the crimes o 


the guilty z becauſe ſuch an example will make 
every member of every community more active 
and vigilant, in preventing their fellow-members 
from being guilty of any crime, or in diſcovering 
the authors and bringing them to condign puniſh- 
ment, after any crime has been committed. This is 
a maxim in politics ſo juſt and neceſſary, that we 
have multitudes of examples upon our Journals, 
where cities and corporations have not only been 
fined, but have been annihilated, or ſtripped ol 
their moſt valuable rights and privileges, for crimes 
in which it could not be ſuppoſed that all the in- 
habitants were voluntarily aſſiſting, or any way 
concerned, . | 


We 
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« We have been not only told, Sir, that this bill 
is unjuſt with reſpect to private men, by involving 
the innocent in the ſame puniſhment with the guil- 
ty; but we have likewiſe been told, that it is a 
breach of the law of nations, and an injuſtice done 
to the whole people of Scotland, The former 
charge I have ſhewn to be without any foundation, 
becauſe it is often neceſſary, for the preſervation 
and welfare of ſociety, to make the innocent ſuffer 
for the crimes of the guilty ; and now I ſhall beg 
leave to examine the latter. There is no man has 
a greater regard for the people of Scolland, and for 
the articles of the Union than I have. I ſhall never 
give my conſent to any thing that may ſeem to be 
an injury to the one, or an infringement of the 
other, But in the preſent caſe, I can ſee no ground 
for pretending that this bill imports a breach of 
any article of the Union, or that it will be an in- 
jury to the whole or any part of the people of Scet- 
land, The rights and privileges of the royal bo- 
roughs of Scotland are, *tis true, ſecured by the 21ft 
article of the treaty of Union; but as the united 
kingdom is, by the 3d article of the ſame treaty, 
made ſubject to the ſame Parliament or legiſlative 
power, a condition mult be ſuppoſed to be impli- 
ed in every article, for making it liable to ſuch 
alterations as the Parliament of Great Britain ſhall 
afterwards think neceſſary for the preſervation, or 
even for the good of the whole, Upon this maxim 
It certainly was, that the right of patronages was 
reſtored in Scotland by a Parliament ſince the Uni- 
on ; though there 1s nothing more firmly and more 
unalterablyeſtabliſhed by the articles of Union, than 
the Preſbyterian church government, religion, wor- 
ſhip, diſcipline, and privileges, as they ſtood eſta- 
bliſhed at the time of the Union. And though we 
were to ſuppoſe no ſuch condition implied in this 
article, yet the ſecurity thereby ſtipulated can re- 
late only to thoſe rights and privileges which are 

b 2 « eſſential 
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eſſential to the whole, or to any one of the royal 
boroughs in Scotland, It cannot be ſuppoſed to 
mean, that the Parliament of Great Britain ſhall 
never be able to make the leaſt alteration or amend. 
ment, with reſpect toany right or priviledge which 
any one royal borough was then in poſſeſſion of, 
And much leſs can it be ſuppoſed to mean, that 


the Parliament of Great Britain ſhall never haveit } 


in its power to puniſh, or even to disfranchiſe any 
royal borough in Scotland, for the moſt heinous 
crime it can be guilty of, This bill cannot there- 
fore be ſuppoſed to be a breach of any article of 
the union; and as to the people of Scotland, it is 
certainly their intereſt, it is what all good men 
muſt deſire, to live in peace and ſecurity; there. 
fore no ſtep taken, nor any puniſhment inflicted, 


with a view only to prevent mobs and riots, can 


be an injury to the whole, or any part of the pco- 
ple of that country. 
That the city of Edinburgh ſhewed great fidelity 
and attachment to their Sovereign in the year 1715, 
I ſhall be far from diſputing ; but, Sir, it was 
their duty to do ſo; it was their intereſt ; they 
would have ſuffered irreparably if they had done 
otherwiſe; they would have betrayed their own 
liberties and properties, as well as thoſe of the 
whole nation ; therefore they cannot, from their 
ſervices at that time, plead a full pardon for a moſt 
heinous offence lately committed: They may from 
thence plead for a mitigation of the puniſhment 
they deſerve; and I am ſure there is no puniſh- 
ment in this bill equal to what ſuch a high inſult 
upon the crown ought to meet with. But what. 
ever ſtead their guard or their gates might ſtand 
them in upon that occaſion, ſurely a regiment of 
his Majeſty's troops will always ſtand them in bet- 
ter ſtead than their guard ; and if a barricade be 
as good a defence as a gate, even in caſe of a re- 
bellion, they can be in no danger from having one 
5 | 6 0L 
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« of their gates laid open. For my part, I am apt 
« to think, neither their guard nor their gates would 
« at that time have defended them from the rebels, 
8 if his Majeſty's troops had not marched ſpeedily 
of « to their aſſiſtance z; and therefore that city, as well 
« as the whole nation, muſt own their obligation to 
the noble Duke who then commanded at Stirling; 
« who, notwithſtanding his having ſo ſmall a num- 


5 ber of troops under his command, notwithſtand- 
Ki ing his being attacked by two armies of rebels at 
of « once, one of them much ſuperior, and the other 


very near equal to him in number, yet managed ſo 
much like a brave and expert commander, as to 


* ſecure both the capital of the kingdom of Scotland, 
q and the important paſs at Sirling. 


*. Thus, Sir, if the charge againſt the Provoſt and 
* citizens of Edinburgb be true, which ſeems to me 
clearly made out, I think I have ſhewn, there is 
19 nothing extraordinary in this method of proceed- 
| ing; there 1s no injuſtice, either public or private, 
„in the bill. 
e i 
1 The ſpeakers in the houſe of Lords were, 
he For the bill. | 
* Lord Chancellor, Againſt the bill. 
of Duke of Newcaſtle, 
Ws Earl of Abingdon, Duke of Argyle, 
ne Earl of Strafford, Duke of Athol, 
* Earl of Ayle ford, Earl of Crawford, 
10 Lord Dela war, Earl of Findlater and 
5 Lord Lovell, Sea field, 
oj Earl of Cholmondeley, | Earl of Lay. 
Lord Hervey, 
*. Biſhop of Salisbury, | 
by Lord Carteret, 
Lord Bathurſt. 
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The Speakers in the houſe of Commons were, 


For the Bill. | Againſt it. 
Sir Robert I/alpole, Sir William Myndbam, 
Sir William Yonge, Sir 7obn Barnard, 


General Wade, Lord Polwarth, 
Mr. Attorney General, IA. Hume Campbell, Eſq; 
Mr. Solicitor General, j Lord Glenorchy, 
Sir Matthew Skinner, Lord Cornbury, 
Henry Fox, Eſq; Duncan Forbes, Eſq; 
George Doddington, Eſq; James Erſkine, Eſq; 
Henry Pelham, Eſq; Charles Areſcine, Eſq; 
ED Patrick Lindſay, Eſq; 

| James Qglethorpe, Eſq; 


Thomas Winnington, Eſq; | William Shippen, Eſq; 


Waller Plummer, Eſq; 
Sir Wilfrid Lawſon. 


HE debate on a motion for ſettling 100,000 /, 
per annum on the Prince of Wales. 


Motion fora This affair was moved in the Houſe of Commons 

onthePrince by William Pulteney, Eſq; and ſeconded by Sir Job: 

of Male. Barnard on Tueſday the 22d of February laſt; and 
on Friday the 25th, the ſame motion was made in 
the houſe of Lords by the Lord Carteret. As the 
arguments made uſe of in both honſes were neceſſa- 
rily pretty much the ſame, we ſhall give an abſtract 
of the debate in bath. houſes by way of argument, 
anſwer, and reply. The argument for the motion 
was to the following effect, viz, 


Argument Sir, I have a matter of the higheſt importance 
for the me. « to lay before you, a matter which chiefly concerns 
ſettlement ? one of the greateſt and moſt illuſtrious perſons 
+; Man in the kingdom; but as the well-being of the na- 
? tion depends upon his welfare and happineſs, there- 
fore | may juſtly ſay, the whole nation is deeply 

A s concerned 
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concerned in the affair I am now to take the li- 
berty of laying before you; and as our Par lia- 
ment is His Majeſty's firſt and chief council, there 
can be no queſtion of a nature too high for our con- 
ſideration: for which reaſon, every gentleman who 
has the honour to be a member of either houſe of 
Parliament, has not only a right, but is in duty 
bound to lay before the houſe, whatever he thinks 
may affect the happineſs or the honour of his coun- 
try. The affair, I am now going to propoſe for 
your conſideration, is indeed, an affair of ſo high 
a nature, that I ſhould not of my own head, have 
taken upon me to have mentioned it to you; but I 
have communicated my ſentiments to ſeveral per- 
ſons of the greateſt rank and beſt families in the 
kingdom, perſons with whom I ſhould chuſe to 
live, with whom I ſhould chuſe to die, and all of 
them, I find, are of the ſame ſentiments with me : 
They are all of opinion, it is an affair which ought 
to be laid before Parliament, therefore I ſhall take 
upon me to mention it to you, and to make you 
a motion, which I hope will be unanimouſly 
agreed to. | 

The Commons of Great Britain in Parliament 
aſſembled, have not only an undoubted right to 
make ſuch grants, as they think are neceſſary for 
the honour and welfare of the nation, and to ap- 
propriate thoſe grants to the uſes for which they 
intend them, but likewiſe, Sir, they have a right 
to follow thoſe grants, to examine into the appli- 
cation of them, and to puniſh thoſe who ſhall be 
found to have miſapplied them. Nay farther, 
they may annex to their grants ſuch conditians as 
they ſhould think proper, and if thoſe conditions 
ſhould not be performed, or if the occaſions for 
which the grants were made, ſhould ceaſe, they 
may reſume them, or may direct their being ap- 
plied to uſes of a quite different nature. This, I 


ſay, is the undoubted right of the Commons of 
Bb 4 « Great 
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Great Brittain; and therefore, if any money for- 
merly granted by Parliament has not been applied, 
or has not been properly applied, to the uſe for 
which it was intended by Parliament, we have not 
only a right, but it is our duty to examine into 
it, and to direct that, for the future, it may duly, 
and in the moſt proper manner, be applied to that 
uſe for which it was granted. 

After having thus mentioned to you, Sir, one 
of the moſt undoubted rights of Parliament, I 
ſnall next take notice that by an ancient and a 
moſt reaſonable maxim in our conſtitution, the 
Prince. of Wales, the eldeſt ſon of the King, and 
heir apparent to the crown, ought to be made as 
free and independent as any other ſubject what- 


ever; and for that purpoſe, he ought not only to 


have a proviſion ſufficient for ſupporting the dig- 
nity and grandeur of his high birth, but that pro- 
viſion ought to be ſettled upon him in ſuch a man- 
ner, as to put 1t out of the power of any perſon to 
diſappoint him of it: Not only his title to it 
ought to be made as firm and irrevocable, as any 
other private title in the kingdom can be, but hc 
ought at leaſt as ſoon as he comes to be of the 
age of fourteen, to be put into the actual and im- 
mediate poſſeſſion. This has always been held as 


an eſtabliſhed maxim in this kingdom, and we 


find our Parliaments have often interpoſed, and 
have taken upon them to enforce the obſervance of 
this maxim. Upon his late Majeſty's happy ac- 
ceſſion to the throne, the Parliament was then ſo 
ſenſible of the utility and reaſonableneſs of this 
maxim, that they granted a very large addition to 
the civil liſt revenue, in order that an honourable 
and a ſufficient proviſion might be ſettled upon his 
preſent Majeſty, who then was Prince of Wales; 
and it having been found during his late Majeſty's 
reign, that the civil liſt revenue, particularly appro- 
priated for maintaining the honour and dignity of 


the 
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the crown was too ſmall, therefore a very large 


* new addition was granted by the firſt Parliament 
of his preſent Majeſty's reign, in order that he 
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might be enabled to continue the ſame proviſion 

for the preſent Prince of Wales, which he himſelf 
had enjoyed in the life-time of his father, from all 

which I muſt conclude, that the motion I am to 

make, for having a ſufficient proviſion ſettled upon 

his royal highneſs the Prince of ales, is a motion 

founded upon law, upon equity, upon wiſdom and 

good policy, and upon precedent, 

But before I make my motion, give me leave, 

Sir, to inquire particularly into theſe ſeveral foun- 

dations, and to begin with the laſt, I ſhall ſhew 

from many undoubted authorities, that the Prince 

of Wales has always had, and ought to have a ſut- 

ficient proviſion ſettled upon him, in ſuca a man- 

ner, as to render him as independent of the crown, 

as any other ſubject can be. To recount all the 

precedents that occur in our hiſtories and records, 
would take up too much of your time, and there- 

fore I ſhall take notice only of ſome of the moſt 

remarkable. King Henry III. granted to his eldeſt 
ſon Edward,afterwards King Edward T. the Dutchy 
of Guienne, before he was fourteen years of age, 

and the moment the Prince was married, he not 
only confirmed his former grant by a new patent, 
but likewiſe granted him, and put him in poſſeſſion 
of the Earldom of Cheſter, the cities and towns of 
Briſtol, Stamford, and Grantham, with ſeveral other 
caſtles and manors, created him Prince of Wales, 
to which he annexed all the conquered lands in 
that principality, and appointed him governor of 
Ireland, tho' he was then but juſt turned of four- 
teen; all which was done, as the hiſtorians expreſs 
it, 'ut maturius ad res graviores gerendas expertus 
redderejur. By this generoſity and benevolence of 
the King towards his eldeſt fon, that Prince was 
early in his youth eſtabliſhed in a ſtate of inde- 
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pendency and grandeur, and thoſe paternal favours 
were afterwards fully repaid by that illuſtrious and 
moſt heroie Prince; for he afterwards proved his 
father's chief and only ſupport. Every one knows 
how by his courage and conduct at the battle of 
Eveſham, he relieved his father out of the hands 
of his enemies, and reſtored his affairs after they 
were brought into a moſt deſperate ſtate. Nay, 
not only the King himſelf, but the whole nation 
reaped ſignal benefit from the free and indepen- 
dent circumſtances in which that King had fo early 
placed his eldeſt ſon. A ſtate of independency 
naturally ennobles and exalts the mind of man; 
and the effects of it were moſt conſpicuous in this 
wiſe and brave Prince, for he afterwards became 
the glory of England and the terror of Europe. 

The next precedent I ſhall take notice of, is 
that of Edward the black Prince, upon whom 


Edward III. his father, ſettled at different times 


the Earldom of Cheſter, the Dutchy of Cornwall, 
the Principality of Males, the Dutchy of Guienne, 
and the Principality of Aguitain. That wiſe and 
great King, Sir, was ſo ſenſible of the reaſonable- 


| neſs of the ancient maxim of England, with regard 


to the King's eldeſt ſon, that he took care every 
future Prince of Vales ſhould have ſomething to 
depend on, independent of his father, from the 
very moment of his birth ; for which purpoſe he 


ſettled by act of Parliament the Dutchy of Corn- 


wall, in ſuch a manner, that the King's eldeſt ſon, 
and heir apparent of the crown, has ever ſince been 
Duke of Cornwall as ſoon as born, and without 
any new grant from the King, from whence has 
riſen the common proverb, natus eſt, non datus dux 
Cornubiz, Some of the later grants of that King 
might, indeed, proceed from the great perſonal 
merit of the ſon; but the firſt grants could not 
proceed from any ſuch conſideration ; they could 
proceed only from his own wiſdom, and from the 
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general maxim I have mentioned; for the Prince 
was not three years old, when his father ſettled 
upon him by patent the Earidom of Cheſter ; he 
was but ſeven years old, when Cornwall was 
erected into a Dutchy, and ſettled upon him by 
act of Parliament as before mentioned; and he 


was but thirteen, when the Principality of Males 


was ſettled upon him. Soon after that time indeed 
his perſonal merit began to appear; but how came 
it to appear? Its early appearance did proceed, 
and could only proceed trom his father's having 
put him ſo early into an independent ſituation, 
and from his having employed him in, and inured 
him to the ſtudy of weighty affairs, at an age 
when moſt Princes are induſtriouſly taught to think 
of nothing but baubles and toys. 

The ſame conduct, Sir, that wile King obſerved 
during that brave Prince's life: He was continu- 
ally heaping favours upon the Prince his fon, and 
the Prince was continually repaying them with 
glorious acts of gratitude and filial duty. When 
he was but ſeventeen, he fully repaid all former 
favours by having the chief ſhare in the victory 
obtained over the French at the famous battle of 
Creſſy. In the 24th or 25th year of this Prince's 
age, the King inveſted him with the Dutchy of 
Guienne, which new tavour he ſoon after repaid, 
by ſending the King of France home priſoner to 
his father, after having defeated and taken him at 
the memorable battle of Potters, And in the 


two and thirtieth year of that Prince's age, a great 


part of France having been conquered. and ſubdued 
by valour, the King his father erected Cuienne, 
Gaſcony, and ſeveral other provinces of France, 
into a Principality, under the name of the Princi- 


« pality of Aguitain, with which he inveſted the 
Prince his ſon: This new favour likewiſe the 
+ Prince ſoon repaid, by carrying the glory of the 
+ Engliſh arms into Spain, and replacing Peter upon 
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the throne of Caſtile, after having defeated the 
uſurper Henry, at the battle of Nejara in that 
kingdom; for all which glorious victories, and 
many other great ſervices done to his native coun- 
try, the nation was ſo grateful to his memory, that 
immediately after his death, or at leaſt ſo ſoon as 
their grief tor the loſs of ſo brave a Prince would 
give them leave, the houſe of Commons addreſſed 
the King to create his ſon Prince of Wales and 
Duke of Cornwall, which that wiſe King imme— 


diately agreed to; for his grandſon being then 


heir apparent to the crown, he became intitled, by 
the maxim I have mentioned, to an independent 
ſettlement; but as he was not the King's eldeſt 
ſon, he had no pretence from any former prece- 
dent to the Principality of Wales, and his right by 
the late act to the Dutchy of Cornwall, was thought 
to be doubtful by the lawyers of that age, the 
lawyers being then, it ſeems, as dextrous at ſtarting 
doubts and ſcruples, as the lawyers of the age we 
now live in. 
Give me leave, Sir, to mention one other pre- 
cedent, that of Prince Henry, afterwards the glo- 
rious King Henry V. whom his father Henry IV. 
in the very firſt year of his reign, created Prince 
of Wales, Duke of Cornwall, and Earl of Cheſter, 
tho? the Prince was then but twelve years of age; 
all which grants were recorded upon the Parlia- 
ment*s requeſt, in order to prevent any poſſibility 
of a revocation ; and tho? that King was naturally 
of a jealous and ſuſpicious temper, yet, we find, 
during his whole reign, he was every now and then 
making new grants to the Prince his ſon, even 
tho* he was ſometimes maliciouſly made believe, 
the Prince was conſpiring againſt him. This 
Prince, it is true, fell into ſome exceſſes incident 
to youth and idleneſs, but from the firſt part of 
his life, and from his conduct after he became King, 
we may judge that thoſe exceſſes were rather owing 
ö | © 40 
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to his father's jealouſy than to his own natural 
© temper; for when he was but about ſixteen, he, 
« by his valour, contributed greatly to his father's 
victory over the rebels at Shrewſbury; and the 
« very next year, having been entruſted with the 
command of his father's army againſt the rebels in 
« Wales, by his conduct and courage, he gave them 
two ſignal defeats, by which he gained ſo much 
« eſteem, that the King his father, from his own na- 
« tural and unhappy temper, and not from any un- 
« dutiful behaviour in his ſon, began to grow jea- 
« lous of him, and therefore never afterwards em- 
« ployed him in any public affairs; ſo that the ex- 
« ceſſes he fell into, probably proceeded from the 
« jdleneſs of his lite, and the activity of his genius, 
or perhaps rather from a deſign of removing from 
his father all future occaſions of jealouſy. This, 
indeed, ſeems to be confirmed, or at leaſt render- 
ed the moſt probable conjecture, by his conduct 
« after he became King; for immediately upon his 
« acceſſion, he baniſhed from his preſence all the 
* companions and ſycophant upholders of his former 
© debauches, and became one of the greateſt, and 
one of the moſt glorious Kings, that ever ſat upon 
the Engliſb throne, | 
But, Sir, it is quite unneceſſary to mention par- 
« ticularly all the examples that could be brought of 
the great and irrevocable proviſions that have been 
© made for the eldeſt ſons of our Kings, We have 
not, it is true, had many Princes that have come 
to man's eſtate in the life-time of their fathers 
© but every one of them that has done ſo, has had 
© an independent ſettlement made upon him long 
before he was of age. Nay, even the preſump- 
tive heirs of the crown have always had an inde- 
« pendent ſettlement made upon them, generally as 
* ſoon as they began to be the preſumptive heirs 
of the crown: For proof of this, I need bring 
* no other example but that of the late King 
James 
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James II. when Duke of York, and that of the 


late Queen Aune, when Princeſs of Denmark ; for 
the Duke of York had a great ſettlement made 
him by Parliament, ſoon after the reſtoration, tho' 
he was but preſumptive heir of the crown, his 
brother King Charles being then in a capacity of 
having children; who would have given him a 
more effectual excluſion than ever could be attain- 
ed by Parliament, till his own ridiculous meaſures 
put it in their power; and the late Queen Aune, 
when Princeſs of Denmark, had likewiſe a great 
ſettlement made upon her by authority of Parlia- 
ment, though King William and Queen Mary 
were both then alive, and in a capacity of having 
children; ſo that the Princeſs Anne, when that 
ſettlement was made, was but the preſumptive heir 
of the crown. 

From theſe precedents it appears, Sir, that the 
maxim of having an independent proviſion ſettled 
upon the apparent or preſumptive heir of the 
crown, is a maxim which has always been ob- 
ſerved in this nation ; and that the Parliament 
may interpoſe for that purpoſe, I ſhall likewiſe 
ſhew from ſeveral precedents. I have already 
mentioned to you the addreſs of the houſe of Com- 
mons in favour of Edward the black Prince's eldeſt 
ſon, therefore I ſhall proceed to mention ſome 
others of a late date. In the firſt year of King 
Henry IV. the Lords and Commons, upon proper 
motions for that purpoſe, deſired of the King that 
his eldeſt ſon, Prince Henry, might be created 
Prince of Wales, Duke of Cornwall, and Earl of 
Cheſter; and in the ſame Parliament the Commons 
petitioned the King, that the charter of the ſaid 
Principality and Earldom, and an act of the faid 
creation, might be enrolled and entered upon re- 
cord, as an article agreed upon by Parliament 
both which that King immediately complied with ; 
tor as he had been called in by the people, = 
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raiſed to the throne by the Parliament, he had fo 


juſt a ſenſe of the obligations he lay under both 


to his people and Parliament, as not to refuſe 
any juſt requeſt they could make. In the reign 
of Henry VI. the Parliament not only took care 
to have the Principality of Males ſettled upon 
Prince Edward, eldeſt fon of the King; but 
likewiſe declared and aſcertained the particular ſums 
that were to be allowed for his table, till he came 
to be of the age of fourteen, when he was to be 
put in poſſeſſion of the whole revenues of the Prin- 
cipality of Wales, Dutchy of Cornwall, and Coun- 
ty Palatine of Cheſter, And but lately, in the 
beginning of the reign of King William and 
Queen Mary, the houſe of Commons reſolved to 
addreſs their Majeſties to make a ſettlement on 
the Princeſs Anne of Denmark, who was then but 
preſumptive heir of the crown; which reſolution 
does not, it is true, ſeem to have been very agree- 
able to the court, with regard to the ſum at firſt 
propoſed, but the right the Parliament had to 
preſent ſuch an addreſs was ſo far from being 
controverted, that after the diſpute about the ſum 
was ſettled, even the courtiers themſelves joined 
the next ſeſſion, in the reſolution for that pur- 
poſe ; which plainly evinces the power and the 
duty of Parliament, with reſpect to their addreſs- 
ing for having a ſufficient proviſion ſettled inde- 
pendently upon the heir apparent or preſumptive 
of the crown, and conſequently will from prece- 
dent juſtify the motion I am to make. 
Now, Sir, with reſpe& to wiſdom and good 
policy, that of having the heir apparent of the 
crown bred up in a ſtate of grandeur and indepen- 
dency, is certainly a maxim of great uſe in all 
countries, but in a free country it is abſolutely ne- 
cellary. A free and generous education tends 
greatly to open the mind, to endow it with noble 
and right ſentiments, and to ſhut out all mean, 
5 * narrow, 
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narrow and ſelfiſh views, therefore it is the only 
proper education for one who is by his birth to 
have the chief rule over any people; but for one 
« who is to have the chief rule over a free people, 
« ſuch an education becomes abſolutely neceſſary ; 
< for, beſides the advantages already mentioned, a 
Prince who has lived in a ſtate of freedom and 


- © independency before he begins his reign, thereby 


« learns. how to be a dutiful and obedient ſubject, 
© without being an abject ſlave ;z and by taſting in 
his youth the ſweets of ſuch a delicious ſtate, he 
comes to know the true value of it, from whence 
he muſt neceſſarily conclude, his ſubjects will not 
eaſily part with it; and therefore, when he comes 
to mount the throne, he not only knows how to 
exact a dutiful obedience, without expecting a ſla- 
viſh ſubmiſſion, but he will in common prudence 
content himſelf with the former, becauſe he knows 
he cannot, without great danger, aim at the latter. 
Such a Prince will always be ſure of being well 
ſerved, becauſe he can with patience receive an ho- 
< neſt and a free advice from his miniſters and ta- 
< yorites, he will not take it ill to be even controu]- 
ed by his council or his Parliament; whereas a 
Prince educated in ſlavery and advanced to power, 
being unacquainted with any fort of ſubmiſſion but 
that he has himſelf been bred to, is apt to look 
upon every honeſt freedom as a mark of diſreſpect 
or diſobedience; and as he cannot bear ſincerity. 
he may expect never to meet with it from any of 
his pretended friends or favorites. Thus it ap- 
« pears to be requiſite, both for the honour and 
« proſperity of the Prince who is to reign, and for 
the eaſe and happineſs of the people over whom 
he is to reign, that he ſhould be bred up in a ſtate 
of freedom and independency. 

But farther, Sir, even with regard to the King 
upon the throne, eſpecially in this nation, the 
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« muſt be of great ſervice to him. The affection 
and eſteem which the heir apparent acquires among 


« the people, is ſo far from being a diſadvantage to 


« the King, that it muſt always be, and has always 


been reckoned one of the moſt ſolid ſupports of the 
crown. The great and the wiſe King Edward the 
* © third was ſo far from being jealous of any glory or 
* © eſteem the Prince his ſon might acquire, that at the 
famous battle of Creſſy he gave his ſon the chief 
command of that part of his army which was to 
* © attack the enemy, in order that he might have the 
| © ſole glory of the victory, reſerving to himſelf only 
© the command of a great body of reſerve, in caſe 
* © of accidents z and when word was brought him 
| © that his ſon was in great danger, and hardly preſſed 
| © by the enemy, his anſwer was, I know my boy has 
| © courage, let him but puſh the enemy, he will certainly 
conquer: I am loth to rob him of any ſhare of that 
glory 1 ſee be is in a fair way of obtaining. Such 
| © were that great King's ſentiments: And in the 
charter of Henry the ſixth to his ſon Edward, it is 
| © expreſsly declared, That by giving due honours 


to the Prince, the throne was eſtabliſhed, and the 


royal ſcepter exalted ; and that therefore, by grant- 
| © ing the principality of Wales and county palatine 
| © of Cheſter to his ſon, he conſulted his own honour, 


the ſecurity of the royal family, and the good of 
* his people, rather than the Prince's honour, From 
* the behaviour of all our Kings towards their eldeſt 
* ſons, we may judge their ſentiments have been 
* the ſame : They have all been of opinion, that 
* their eldeſt ſons ought to live in grandeur, and 
* that the more honour and eſteem they acquired, 
* the more they added to the ſecurity of the throne, 
* But how can a Prince live in grandeur, who has no- 
* thing of his own, or not a ſufficiency to ſubſiſt on? 
* How can a Prince who is in a continual ſtate of 
* dependency, a continual ſtate of ſlavery, acquire 
* eſteem from thoſe who are themſelves free and 
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independent? The very ſubmitting tamely to 


live in ſuch a ſtate, muſt derogate from his 


«. honour, and render him deſpicable in the eyes 
of a brave and a free people, which the people 
of this nation will, I hope, for ever continue 
© to be. 

« Suppofe then, Sir, there were no precedent for 
having a ſufficient and an independent proviſion 
ſettled upon the Prince of Males; ſuppoſe there 
« were no example of the Parliament's having ever 
« interpoſed for that purpoſe; yet if true wiſdom 
and good policy require that it ſhould be done, if 
the making of ſuch a ſettlement can contribute to 
the honour of the King, to the ſecurity of the royal 
family, and to the happineſs of the people, it is a 
thing that ought to be done; and if it ſhould be 
© unneceflarily delayed, has not the Parliament a 
right, are we not in honour, in duty bound to 
interpoſe, and to adviſe or petition our Sovereig: 
that it may be done as ſoon as poſſible ? But when 
c 
* 
c 
4 
4 


we conſider the conſtant courſe of proceeding in 


this particular, when we ſee how often the Parlia- 

ment has interpoſed, even when this proviſion was 

not to be made out of any grants from the people, 

but out of the King's own eſtate, out of the lands 
and revenues properly belonging to the crown, 
can we balance a moment about our right, can we 
in duty to our King, or to that moſt illuſtrious and 
moſt deſerving Prince his eldeſt ſon, delay requel:- 
ing that to be done which ought to have been donc 
long before this time? Eſpecially now, Sir, that 
no part of that proviſion is to come out of the lands 
or revenues properly belonging to the crown, but 
is wholly to be taken from a very liberal grant long 
* ſince made by the people to the crown, and which 
has been of late greatly increaſed with this very 
view, that an honourable and a ſufficient ſettle- 
* ment might be made upon his royal highneſs the 
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Prince of Wales, as ſoon as the ſame ſhould be- 
come neceſſary. 

« This, Sir, of courſe leads me to conſider the 
nature of that Parliamentary grant, now called 
the civil liſt revenue, from which it will appear, 
that what I am now going to propoſe, is founded 
both upon law and equity. In ancient times the 
eſtates and revenues properly belonging to the 
crown, were ſufficient for ſupporting the honour 
and dignity of the crown and royal family ; the 
people were charged with no taxes for that pur- 


Poſe, except a ſmall cuſtom upon the importation 


and exportation of goods and merchandize: No 
grant, no aid was ever defired from them, but 
when ſome extraordinary expence became neceſſa- 

„for defending the nation againſt pirates or 
threatened invaſions, or for vindicating and ſup- 
porting its honour in ſome affair of great conſe- 
quence, and of an extraordinary nature; but by 
the profuſe liberalities of ſome ot our former Kings, 
and by other accidents, the proper eſtate and reve- 
nue of the crown came at laſt to be ſo much dimi- 
niſned, that it was not near ſufficient for ſupport- 
ing the honour and dignity of the crown and royal 
family; and therefore at the reſtoration of King 
Charles the ſecond the dangerous tax called Ton- 


nage and Poundage, and the more dangerous tax 
called Exciſe, were eſtabliſhed and granted to that 


King for his life; and at the ſame time an additio- 
nal exciſe was eſtabliſhed in lieu of the wards and 
liveries, which were then abcliſhed, and ſettled up- 
on that King and his heirs and ſucceſſors for ever; 
which taxes were deſigned partly for what is now 
called the Civil Lift, and the reſidue for what we 
now call the current ſervice. Several other raxes 
were eſtabliſhed in that and the following reign, and 
intended for the ſame purpoſes, without diſtinguiſh- 
Ing or ſpecifying any particular uſes; but it having 
been found that the money granted by Parliament 
CC 2 * way 
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was often applied to purpoſes very different from 
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thoſe intended by Parliament, therefore, after the 
happy revolution, which put us in a condition of 
rectifying ſome former errors, and removing ſome 
of our former grievances, the cuſtom of appropriat- 
ing each reſpective grant to its proper uſe, was in- 
troduced and eſtabliſhed ; and from that time the 
revenues granted to the crown by Parliament, came 
to be diſtinguiſhed into the civil liſt revenue, and 
the current ſervice revenue; the former being that 
which was granted and appropriated by Parliament 
for ſupporting the honour and dignity of the crown, 
and providing for the royal family; and the latter, 
that which was granted and appropriated by Par- 
liament for maintaining our fleets andarmies, or pro- 

viding for any other extraordinary public ſervices. 
© In order therefore to determine what branches 
of the public charge were deſigned by Parliament, 
and ought in law and equity to be defrayed out oi 
thoſe grants appropriated to the civil liſt, we muſt 
examine, Sir, what uſes that revenue was applied 
to, immediately after its being firſt diſtinctly eſta- 
bliſhed, which was in the reign of the late King 
William; and we find that during his whole reign, 
the proviſion appointed for the Princeſs Anne of 
Denmark was always charged upon, and paid out 
of his civil liſt revenue. Then again, upon his 
late Majeſty's happy acceſſion to the throne, the 
Parliament granted and appropriated to the civil 
Iiſt the ſame taxes and revenues, which had been 
granted and appropriated to the civil liſt during 
the reign of his predeceſſor Queen Anne; but his 
late Majeſty, in his firſt ſpeech to the Parliament, 
rook notice, That the branches of the revenue, for- 
merly granted for the ſupport of the civil government, 
were ſo far encumbered and alienated, that the pro- 
duce of the funds which remained and had been gran!- 
ed to him, would fall much ſhort of what was at firs 
deſigned for maintaining the honour and dignity of the 
© CFO, 
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* crown. To which he added, That ſince it was his 
* happineſs to ſee a Prince of Wales, who might in due 
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time ſucceed him on the throne, and to-ſee that Prince 
bleſſed with many children, the beſt and moſt valua- 
ble pleages for his care and concern for our poſterity ; 
that muſt occaſion an expence to which the nation had 
not of many years been accuſtomed, but ſuch as ſure- 
ly no man will grudge. Do not theſe words ſhew, 
that his late Majeſty was of opinion, the civil liſt 
revenue was unqueſtionably ro be charged with 
making an honourable proviſion for the Prince of 
Wales? And is it not as apparent, that the addi- 
tion granted to the civil lift by Parliament, in con- 
ſequence of that ſpeech, was granted with an in- 
teation, that ſuch a ſettlement ſhould be granted 
out of that revenue to the Prince of ales, as ſhould 
be ſufficient for ſupporting the dignity of his high 
birth, and the honour of the crown of Great Bri— 
tain, to which he was heir apparent? *Tis plain 
his late Majeſty meant ſo, and took the intention 
of Parliament to be ſo; for within ten days after 
that law paſſed, he notified to his Parliament, that 
he had ordered letters patent for 100,000 l. a year 
to his royal highneſs the Prince of Wales our of 
the civil liſt revenue, and the ſame ſeſſion an act 
paſſed for freeing the 100,000 /. ſo granted by his 
Majeſty to the Prince of Wales, from payment of 
any fees or taxes; and for impowering the com- 


+ miſſioners of exciſe and cuſtoms to pay directly to 


the Prince, or his treaſurer, the produce of ſuch 
branches of the civil liſt revenue as his Majeſty 
ſhould appoint for anſwering that ſettlement ; by 
which his royal highneſs was rendered fo abſolute- 
ly independent of the crown, with reſpect to his 
own proper revenue, that he was not ſo much as 
obliged to apply to his Majeſty's Exchequer for the 
payment of it: His revenue could not run in ar- 
rear; even his Majeſty's Chancellor of the Exche- 
qver could not put him off with that common ex- 
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cuſe for not anſwering a juſt demand, that there 
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was no money in the Exchequer : And I cannot 
omit taking notice, that at the very ſame time, in 
the very ſame ſeſſion, there was alſo another act 
paſſed, for enabling his Majeſty to grant to him 
the principality of Wales, and county palatine of 
Cheſter , which were immediately after granted to 
him accordingly. 
But now, Sir, to come to his preſent Majeſty's 
happy acceſſion to the throne, and that Parliament 
which eſtabliſhed the large civil liſt now ſettled 
upon the crown, During his late Majeſty's reign, 
by reaſon of ſome very extraordinary and uncom- 
mon diſburſements, it had been found, that a civil 
liſt revenue even of 700, oco l. a year, as it had 
been managed, was not ſufficient to ſupport the 
honour and dignity of the crown, and to pay 
100, oo. a year to the Prince of Wales ; for 
which reaſon feveral additional ſums had been 
granted in that reign to the civil liſt, amounting 
in the whole to 1,300,000 J. which made the civil 
liſt during that reign amount, at an average, to 
8oo, ooo l. a year; therefore his preſent Majeſty, 
in his firſt ſpeech from the throne, told his Parlia- 
ment, He was perſuaded that the experience of paſt 
limes would prevail upon them to ſhew a due regard 
ts the Honour and dignity of the crown ;, which the 
Parliament, without examining into the reaſons of 
that paſt experience, immediately complied with, 
and ſettled upon his preſent Majeſty for his lite, 
what the experience of paſt times had ſhewn to 
be neceſſary, and what had actually been given to, 
tho* not ſettled upon, his father; with this re- 
markable improvement, that if the taxes appro- 
priated for that purpoſe produced more, the ſur- 
plus ſhould belong to l but if they pro- 
duced leſs than 800,0001, a year, the deficiency 
ſhould be made good by Parliament; which new 
improvement ſeems to have had great influence 
| | upon 
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upon ſome of our meaſures ſince that time; for it 
ſeems to have made us endeavour, as much as pol- 
ſible, to increaſe the produce of thole tax-s in 
which the civil liſt has the greateſt ſhare. Now I 
would gladly know what his preſent Majeſty 
meant, or what the Parliament meant by the ex- 
perience of paſt times, which was the only ground 
for the reſolution they came to with reſpect to the 
civil liſt : Surely they both meant, that an ho- 
nourable and a ſufficient proviſion for the Prince 


of Wales ſhould be chargeable upon the civil lit 


revenue, and upon that only; for the experience 
of paſt times had ſhewn, that 500,0007. a year 
was not ſufficient for ſupporting the honour and 
dignity of the crown, and for allowing 100,000 /. 
a year for the Prince of Males; but the ſame ex- 
perience had ſhewn, that £00,000 J. per ann. was 
ſufficient both for the one and fur the other; and 
therefore by proceeding upon the experience of 
paſt times, and upon that only, and from thence 
ſettling 800,000 J. a year for his preſent Ma- 
jeſty's civil liſt, both his Majeſty and his Par- 
lament mult then certainly have meant, that 


out of that revenue a ſufficient proviſion ſhould 


be ſettled upon his royal highneſs, as ſoon as 
his ſuture circumſtances ſhould require ſuch a ſet- 
tlement to be made; from all which I muſt con- 
clude, that the motion I am to make for this pur- 
poſe, 1s a motion founded both upon law and 
equity. 

© I think, Sir, I have now ſhewn, that according 
to Jaw, according to equity and conſcience, ac- 
cording to wiſdom and good policy, and accord- 
ing to precedent, his royal highneſs the Prince of 
Wales ought to have a proviſion ſettled upon him, 


ſuffiient for ſupporting the dignity and grandeur 


of his high birth; and that the iam not 
only has a right, but ought to interpoſe, and ad- 
viſe his Majeſty to do that, which in law, in equi- 
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ty, in wiſdom, and according to precedent, ought 
to be done, The two next queſtions that will natu- 
rally occur in this affair, are, when that ſettlement 
ought to be made? And what may be thought 
a ſufficient ſettlement? As to the time when it 
ought to be made ; it ought certainly to have 
been made long before now. The mind of every 
man 1s formed early in his youth. Thoſe notions 
and ſentiments which are early imbibed, take deep 
root, and are ſeldom or never ſhaken off, If then 
an independent ſtate can any way contribute to 
the improvement of a Prince's mind, the more 
early he is put into ſuch a ſtate, the better, Ac- 
cording to this has the conſtant practice in this 
kingdom always been: King Henry the third made 
a ſettlement upon his eldeſt fon Edward, after- 


wards King Edward the firſt, before he was four- 


teen. Edward the third made a ſettlement upon his 
eldeſt fon Edward the black Prince, before he was 
three years of age; and within a few months after 
the death of that Prince the Commons addreſſed 
the King to make a ſettlement upon that Prince's 
eldeſt ſon, who by his father's death was become 
heir apparent to the crown. The poſt-office and 
wine-licence revenues were ſettled by Parliament 
upon the Duke of Vor, who was but preſumptive 
heir of the crown, within three years aſter his bro- 
ther King Charles the ſeconds reſtoration, A fet- 
tlement was made upon the Princeſs Anne of Den- 
mark, who was likewiſe but preſumptive heir of 
the crown, in purſuance of an addreſs for that 
purpoſe from the houſe of Commons, the very 


firſt year, or the beginning of the ſecond year of 


the reign of King William and Queen Mary. And 
his late Majeſty ordered letters patent for making 
a ſettlement upon the preſent King, then Prince ot 
Wales, within ten days after the Parliament had 
granted him a fund for that purpoſe, In _ 
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Sir, look over all our hiſtories, examine all for- 
mer precedents, I believe no example can be tound, 
where the making of ſuch a ſettlement has been ſo 
long delayed, as in the preſent reign, What may 
be the reaſon, I ſhall not pretend to determine; but 
I am ſure there never was a Prince of Wales who 
better deſerved it, nor a crown revenue that could 
better ſpare it. It ought, in my opinion, to have 
been done as ſoon as his royal highneſs arrived in 
England, eſpecially as he was then of full age, and, 
as every one that has the honour and happineſs to 
know him, muſt grant, extremely capable to go- 
vern his own affairs; and ſince it is not yet done, 
it is high time for vs to uſe the ſame liberty former 
Parliaments have often taken, it is high time for us 
to defire that it may be done. 

* Now, Sir, with regard to what may be deemed 
a ſufficient ſettlement for his royal highneſs, I 
think there cannot properly be any queſtion about 
it, becauſe it ſeems to have been determined by 
that Parliament which eſtabliſhed the civil liſt in 
the late King's reign, and alſo by that Parliament 
which eſtabliſhed, and, from the experience of 
paſt times, increaſed the preſent civil liſt revenue. 
Both were certainly of opinion, and the latter have, 
I think, very expreſsly determined that his royal 
highneſs the preſent Prince of Males was entitled to, 
and ought to have, at leaſt 100,0001, a year ſettled 
upon him out of the large civil liſt they then grant- 
ed; for what clſe could they mean by ſettling a 
civil liſt revenue of 800,0007. a year? The expe- 
rience of paſt times, which, as I have ſaid, was then 
the only ground for increaſing that revenue, had 
ſhewn that 700, ooo J. a year was ſufficient for 
ſupporting the honour and dignity of the crown, 
without including what was allowed the Prince of 
Wales ; and therefore by their adding to that 


© yearly ſum 100, ooo. a year more, and granting 
a civil liſt revenue of 800,000/, a year at leaſt, it 


+ mult 
I 


393 


394 


0 
0 

64 
6 
( 
6 

0 
* 
6 
6 
6 
6 
« 
« 
4 
8 
« 
* 
4 
6 
6 
0 
Fo 
0 
0 
6 
« 
0 
6 

0 

6 

0 

6 

0 

0 
0 

0 
6 


PARLIAMENTARY A. 1737. 


muſt be ſuppoſed they meant and intended, that 
the 100,000 l. they had ſo added to the civil liſt 
revenue, more than what the experience of paſt 
times had ſhewn to be ſufficient, for maintain- 
ing the honour and dignity of the crown, ſhould 
be ſettled upon the preſent Prince of Wales, be- 


« ſides the Principality of Wales, Dutchy of Corn- 


wall, and Palatinate of Cheſter, in the ſame man- 
ner as it had been ſettled upon the preſent King, 
while he was Prince of F/alzs: And indeed from 
the very nature of the thing, we are to judge fo ; 
for what reaſon could they then think of, or what 
reaſon can now be aſſigned, why the preſent Prince 
of Yales ſhould live in leſs grandeur than his fa- 
ther did while he was Prince of Wales, or why 
the fame grandeur might be ſupported at a leſs 
expence than had been before neceſſary ? I can 
think of no reaſon but one, which is, That the 
nation is not now ſo rich as it was formerly: This, 
indeed, may at laſt come to be a good reaſon ſor 
diminiſhing the allowance or ſettlement for the 
Prince of Hales; and it is a reaſon for which, I 
am ſorry to ſay it, I think there is too good a 
foundation; but then it is a reaſon for diminiſh— 
ing every other article of the public expence, eſpe- 
cially that belonging to the civil lift ; and I am 
far from thinking the proviſion for the Prince of 
Wales is the firſt we ought to begin with; for it 
any judgment can be formed from the experience 


of paſt times, 100,000 l. a year, beſides the now 


exhauſted revenues of Males, Cornwall, and Cheſter, 
is the leaſt proviſion we can as yet think of allow- 
ing tor ſupporting the dignity and grandeur of 
the heir apparent to our crown. I ſhall there- 
fore take it for granted, til] I hear it contradicted, 
that it is now high time the proviſion for the 
Prince of Wales ſhould be ſettled in the uſual way, 
and that 100,000 l. a year out of the civil liſt is 


the leaſt proviſion we can ſuppoſe neceſſary, and 


« the 
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* the leaſt the Parliament that eſtabliſhed the preſent 
© civil liſt, deſigned he ſhould have: Theſe two 
* points [ {hall now, I ſay, take for granted; but 
* if both, or either, be controverted, I ſhall be 


© leave to explain myſelf more fully upon this head, 


* unleſs ſome other gentleman, who is of the ſame 
* opinion with me, and more capable of giving the 
* reaſons for his opinion, riſes up and ſaves me that 

* trouble. For this reaſon I ſhall not now take up 

your time with enlarging farther upon theſe two 

* queſtions, but ſhall take the liberty to make you 

this motion: | 

That an humble addreſs be preſented to his Ma- 

« jeſty, to expreſs the juſt ſenſe this houſe has of his 
« Majeſty's great goodneſs and tender regard for 
the laſting welfare and happineſs of his people, in 

the marriage of his royal highneſs the Prince of 
ales; and as this houſe cannot omit any, oppor- 
« tunity of ſhewing their zeal and regard for his 
« Majeſty's honour, and the proſperity of his family, 
© humbly to beſeech his Majeſty, that, in conſide- 
ration of the high rank and dignity of their royal 
highneſſes the Prince and Princeſs of ales, and 
their many eminent virtues and merits, he would 
be graciouſly pleaſed to ſettle 100, oo0 l. a year 

© on the Prince of Hales, out of the revenues chear- 

fully granted to his Majeſty, for the expences of 
© his civil government, and better ſupporting the 
* dignity of the crown, and for enabling his Ma- 
jeſty to make an honourable proviſion for his 
royal family, in the ſame manner his Majeſty en- 
joyed it before his happy acceſſion to the throne ; 

and alſo humbly to beſeech his Majeſty to ſettle 

the like jointure on her royal highneſs the Princeſs 

of Wales, as her Majeſty had, when ſhe was Prin- 

* ceſs of Wales; and to aſſure his Majeſty, that this 
© houſe will enable him effectually to perform the 

* ſame, as nothing will more conduce to the ſtrength- 


* ening his Majeity's government, than honourably | 


« ſupport- 
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ſupporting the dignity of their royal highneſſes, 


from whom we hope to ſee a numerous iſſue, to 
deliver down the bleſſings of his Majeſty's reign 
to the lateſt poſterity. 

I know, Sir, that ſeveral arguments may be 
made uſe of againſt this motion, arguments which 
may ſeem to be of dignity and weight, becauſe 
they can come from none but ſuch as are in high 
ſtations, who for that reaſon ought never to op- 
poſe what is juſt and honourable, and much 
leſs ought they upon any occaſion to make uſe 
of weak and trifling objections. By ſuch perſons 
it may be faid, that the preſenting of ſuch an 
addreſs will be a ſort of intermeddling in the do- 
meſtic affairs between father and fon, which the 
Parliament has no title, nor ever ought to inter- 
meddle with upon any occaſion : But, Sir, I muſt 
beg leave to inſiſt upon it, that our preſenting 
ſuch an addreſs cannot be called intermeddling in 
any affairs either public or private; it is only offer- 
ing advice to our Sovereign in an affair of great 
conſequence to the nation 1n general; and that we 
have not only a right, but are in duty bound to do, 
as often as we find it neceſſary, It is an advice 
which T am ſure his Majeſty's miniſters ought to 
have given him; if they have not, they have been 
deficient in their duty, and the Parliament ought 
to make up that deficiency : If they have been ſo 
faithful as to offer the ſame advice, and have not 
ſuccesded, which, for what I know, may be the 
caſe, the addreſs propoſed becomes abſolutely ne- 
ceſſary, it is what the miniſters ought to be fond 
of ; becauſe the addreſs of Parliament will add 


weight to the good, tho? unſucceſsful, advice they 


have given. Then, Sir, with reſpect even to the 
domeſtic affairs of the royal family, they ought 
to be conſidered in a twofold reſpect : If they are 
ſuch as may contribute to the honour and happi- 


neſs of the nation in general, or ſuch as may tend 


0 


\ 


A. 1737. DEBATES. 


4 
5 


"ER He pm Go 


. 
* 
- 
o 
5 
c 
0 
0 
4 
c 
c 
C 
C 
= 
c 
c 
6 
6 
C 
C 
* 
. 
c 
* 
c 
8 
c 
c 
c 
c 
6 


to the diſhonour of the kingdom, or to the bring 
ing of any misfortune upon the people, they then 
come to be of a public nature; and if any falſe 
ſtep be made, or any neceſſary ſtep neglected, or 
too long delayed, it is the duty of Parliament to 
interpoſe; and of this ſort ſurely is that affair to 
which the addreſs now propoſed relates. 
It may likewiſe be ſaid, that the King is the 
only judge of the time when it is proper to make 
a ſettlement upon his royal highneſs the Prince of 
Wales, and of the amount of the revenue that may 
be proper or neceſſary for that purpoſe, To this, 
Sir, the anſwer is very plain and eaſy. There are 
many things in which the King has by his prero- 
gative the ſole power of judging or acting, and 
yet in ſuch caſes, if any wrong meaſure happens to 
be purſued, or any proper meaſure neglected, the 
Parliament is in duty bound to act the part of a 
faithful counſellor to their Sovereign, and adver- 
tiſe him of what they imagine to be wrong. The 
two houſes of Parliament, or either of them, may 
not only offer their advice, but they may go much 
farther, they may examine into the affair, and 
may puniſh thoſe, who, by their weakneſs or wick- 
edneſs, have given his Majeſty bad counſel. The 
King has the ſole power of making treaties of 
peace and alliance, and of declaring war; and yet 
I hope it will not be ſaid that the Parliament ought 
never to interfere, no, not ſo much as by an ad- 
dreſs, in any caſe of that nature: I hope it will 
not be ſaid but that the Parliament may not only 
addreſs upon ſuch occaſions, but may puniſh thoſe 
miniſters, who ſhall adviſe his Majeſty to engage 
the nation in dangerous and deſtructive treaties, 
or who ſhall adviſe him to avoid a war, when 
both the honour and the intereſt of the nation 
make it neceſſary. Therefore, tho* his Majeſty 
be the only judge, when a ſettlement ought to be 
made upon the Prince of ales, and what that 
ſettle- 
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ſettlement ought to be, yet the Parliament may 
certainly interpoſe by an addreſs, when the mak- 
ing of that ſettlement is too long delayed; and 
now that his royal highneſs is not only of age, 
but is married, and as it were emancipated out of 
his father's family, it is certainly high time lor the 
Parliament to interpoſe : Surely it is not fit his 
royal highneſs ſhould now depend upon his father, 
or rather upon his father's miniſters, for every 
ſhilling he may have occaſion for, The very 
thought raiſes in my mind ſuch ridiculous ideas, 
that it is with the utmoſt difficulty I can refrain 
from expreſſing myſelf in a manner far below the 
dignity of the ſubject : Nothing, indeed, could 
prevent it, but the great eſteem, the high regard 
I have for the illuſtrious perſons who ſeem to be 
concerned. 
In the next place, Sir, it may be ſaid that his 
Majeſty has a legal right to the civil liſt revenue 
as now eſtabliſhed, and that the addreſs propoſed 
would be a ſort of encroachment upon that right. 
I ſhall readily grant that his Majeſty has a legal 
right to the civil liſt revenue ; ſo he likewiſe has a 
legal right to the revenue provided for the current- 
ſervice of the year ; and, I think, we but lately 
paſſed a law for hanging or tranſporting thoſe who 
go armed with a deſign to rob or diſappoint him 
either of the one or the other, which is more than 
any ſubject in the kingdom has for the cee 
of any ſort of property; but as both theſe revenues 
are granted by Parliament for certain and parti- 
cular uſes, both ought to be applied to thoſe uſes 
for which they were granted, and the Parliament 
has a right to inſiſt upon their being ſo applied. 
The civil liſt revenue was granted for ſupporting 
the honour and dignity of the crown, and making 
a ſufficient proviſion for the whole royal family; 
and if any part of that revenue ſhould be purloin- 
ed, hoarded, or miſapplied by the King's — 
« ſters, 
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ſters, and the honour and dignity of the crown 


« neglected, or any branch of the royal family nor 
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ſufficiently provided for, the Parliament has as 
good right to addreſs, and even to inquire into 
that miſapplication, as they would have to inquire 
into the miſapplication of the revenue provided 
for the current ſervice, in caſe any part of that 
revenue ſhould be applied to other purpoſes, and 
thoſe ſervices neglected for which it was intended 
by Parliament. 
« Laſtly, Sir, it may be ſaid, that ſuch an ad- 
dreſs would look ſomething like a Parliamentary 
reſumption, that it would look as if the Parlia- 
ment were going to refume and take back from 
his Majeſty what was long fince granted by Parlia- 
ment, and ſettled upon him, during his life. I con- 
feſs, Sir, L do not like reſumptions of any kind, I 
am always ſorry when I find there is occafion for 
them; but nevertheleſs, a reſumption may ſome- 
times become reaſonable: When the cauſe of grant- 
ing any revenue ceaſes, the grant itſelf ought to 
ceaſe, and therefore ought to be reſumed, or ap- 
plied to fome other purpoſe. For this, even with re- 
ſpe& to the civil lift revenue, we have a late prece- 
dent in point : In 1699, the Parliament granted to 
King William a civil lift revenue of 700,0007. per 
annum, for the ſervice of his houſhold and family, 
and other his neceſſary expences and occaſions. This 
grant was by law ſettled upon that King during his 
life; yet in 1701, we find the Parliament reſumed 
100, oo l. a year, part of this 700, ooo J. civil liſt 
revenue, and applied it toward the payment of the 
public debts, for this expreſs reaſon, becauſe the 
occaſions for which the ſaid 100,000 l. was given, 
were then ceaſed. This, I fay, is a precedent in 
point, for a reſumption after the cauſe of granting 
has ceaſed ; and, from a parity of reaſon, if it 
ſhould be afterwards found that the cauſe of grant- 
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ing did not require near ſo large a grant as was at 
firſt imagined, and therefore actually granted, 
ought not ſome part of that grant to be reſumed, 
or applied to ſome other purpoſe? So that if it 
could be ſuppoſed that a leſs revenue than what 
was intended by Parliament would be ſufficient 
for the Prince of Wales, there would be ſome 
reaſon for a reſumption ; but I am far from ſup- 
poling any ſuch thing : the addreſs I have pro- 
poſed ſhews the contrary, and therefore it cannot 
be preſumed that my motion has the leaſt ten- 


dency towards a deſigned reſumption : It is only 


for having a part of the civil liſt revenue applied 
to that uſe for which it was granted by Parliament, 
and to which it ought in law, in equity, and in 
wiſdom and good policy, to be applied; there- 
fore I hope my. motion for that purpoſe will be 
unanimouſly agreed to. 


To this it was anſwered in ſubſtance as follows, 


WUZ, 


« Sir, I riſe up to offer you my ſentiments upon 
the motion which the honourable gentleman has 
now been pleaſed to make to you; but I muſt be- 
gin with declaring, that I never roſe up to ſpeak 
upon any affair in this houſe with a deeper con- 
cern, a greater reluctancy, than I do upon the 
affair now before you, I ſhall moſt readily agree 
with the honourable gentleman, that it is a matter 
of the higheſt importance ; it 1s indeed of the ut- 
moſt importance, but it is of ſo ſad, of ſo melan- 
choly a concern, that I am ſorry it ever ſhould 
have been mentioned, or that any ſuch motion 


ſhould have been made in this houſe. I am ſure 


the honourable gentleman does not view it in the 
ſame light I do; if he did, I am convinced he 
would have been the laſt to have mentioned it, or 
to have adviſed its being mentioned in either houſe 
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© of Parliament; and therefore when he conſiders it 
« ſeriouſly, I hope he will withdraw the motion he 
has made; for if he ſhould inſiſt upon it, he muſt 
« neceſſarily bring every gentleman of this houſe un- 
der one of the greateſt difficulties any man ever 


was, or even can be in, It is an affair of pro- 


« perty, it is a queſtion by which the legal property 
of the crown it ſelf is to be determined; and in 
« ſuch a caſe, muſt not every gentleman be under 
the greateſt difficulty how to give his vote or his 
« opinion? By declaring in favour of the motion, 
he muſt ſeem to injure the royal father his Sove- 
reign; by declaring againſt it, he may ſeem to in- 
« jure the royal ſon, and apparent heir to the crown. 
As I have the honour to know particularly the 
« wiſdom and the virtue of both the royal perſons 
concerned, I can give my opinion with the more 
freedom; becauſe I am ſure neither of them will 
think himſelf injured by a gentleman's giving his 
opinion or his vote freely in Parliament; and I 
am ſure his royal highneſs the Prince of Wales has 
« ſo much wiſdom, and ſo true a ſenſe of filial 
duty, that he will never look upon any thing as 
* a favour done to him, if it has the leaſt tenden- 
cy towards offering an indignity to his royal fa- 
* ther, 8 

* That there is no affair of an importance too 
high for the conſideration of Parliament, I ſhall 
admit; but, Sir, there are many affairs of a na- 
ture ſo delicate, that neither wiſdom nor good po- 
* licy will allow of the Parliament's taking them in- 
to their conſideration z and if ever there was an 
© affair in which the Parliament ought to avoid giv- 
ing judgment, the affair now before you is one, 
* From our paſling judgment in ſuch an affair, every 
* man without doors will imagine there is a private 
* miſtake or diſpute between his Majeſty and his 
royal highneſs; and ſuch an opinion, if it, ſhould 
* generally prevail, may be of the moſt dangerous 
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© conſequence to both: We ſhould therefore, if 
© poſſible, avoid giving any judgment in this affair; 


but as for complying with the motion, if it were 
in our inclination, I do not think it is in our pow- 
er: It would be a violation of property, a taking 


from the King a part of that property which is 


already eſtabliſhed in him by act of Parliament, 
and to which he has as good a right as any private 
man in the kingdom has to any private property 
he does or can poſſeſs; for though the Parliament 
has a power to appropriate money to particular 
uſes at the time it is granted, yet afterwards they 
have no fuch power; and it has always been a 
rule of this houſe, not to enter into any conſidera- 
tion about money once granted to the crown, with- 
out firſt having the conſent of the crown, The 
civil liſt revenue has already been granted to his 
Majeſty; when we made that grant, we might 
have ordered the application of it to particular 
uſes, and might have gone fo far as to have ap- 
propriated a particular ſum to each reſpective uſe; 
ſuch a particular appropriation might perhaps, and 
I think with reaſon too, have been thought dero- 
gatory to the honour of the crown ; but I ſhall not 
pow controvert that point; no ſuch particular ap- 
propriation was then made; and as it was not made 
at the time that revenue was granted, we have now 
no power to make any ſuch particular appropria- 
tion, with reſpect to any part of it, or with reſpect 
to any uſe to which any part of it ought to be ap- 
plied; and much leſs have we now a right or a 
power to preſcribe to his Majefty what part of the 
civil liſt revenue ought to be applied towards main- 
taining the honour and dignity of his eldeſt ſon, or 
in what manner that application 'ought to be made: 
However, this will beſt appear from confidering 
the ſeveral arguments made uſe of in favour of the 
motion, which I ſhall take upon me to do in as 
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As for the maxim ſo much inſiſted on, That 
the Prince of Wales ought always to have a ſepa- 7 
rate and diſtinct proviſion, and ſettled upon him a 
in ſuch a manner as to be quite independent of the 
King his father; I never heard we had ſuch a maxim 
in our conſtitution, nor can I ſee how it is poſſible 
to make a ſon altogether independent of his father, ; 
and much lefs to make a ſubject altogether inde- g 
pendent of his Sovereign. The latter would, Iam 
ſure, be a very great ſoleciſm in politics, and the 
former, whatever may be the caſe with reſpect to 
royal families, has, I am certain, often produced 
great misfortunes in private. Tis true, the cuſtom 
has generally been for our Kings to ſettle ſome 
eſtate by patent or charter upon their eldeſt ſons, 
and thoſe charters have often been confirmed by 
act of Parliament; but I cannot ſee a good reaſon 
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* for ſaying, that the making of ſuch a ſettlement is 
« abſolutely neceſſary, or that the heir apparent of 
the crown cannot be educated, or cannot live in a 
proper manner without it; for that dependency 
which the ſon of a great family naturally has upon 
* his father, can no way tend towards the debaſing 
of his mind; and the dignity and grandeur even 
of a prince of Wales may be as well ſupported by 
* a yearly allowance, as by a perpetual and inde- 
« pendent ſettlement. For this reaſon there never 
+ was any regulation expreſly eftabliſhed in this 
* kingdom for providing an independent ſettlement 
for the Prince of Wales; but on the contrary, the 
© making of ſuch a proviſion, and the manner of 
« ſettling that proviſion, has always been left intire- 
ly to the King upon the throne ; nor has the Par- 
liament ever, or but very ſeldom, intermeddled in 
that affair, unleſs when applied to by the King, or 
by ſome perſons under his direction, and that ap- 
plication has generally proceeded from ſome other 
reaſon beſides that of making a a ſettlement upon the 
Prince of Wales. | 
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It is not fo much as pretended, Sir, that any off 
thoſe grants made by King Henry III. to his ſon 
Edward, proceeded from the interpoſition of Par- 
liament : On the contrary, it is evident, they pro- 
ceeced intirely from the politics of the court at that 
time, and thoſe politics were not founded upon the 
maxim of making the Prince independent, but up- 
on a deſign of gaining the affections of the people 
in thoſe countries which have been but lately ſubdu- 
ed, it having been thought more honourable for 
them to be governed by the King's eldeſt ſon than 
by any other ſubject. In like manner we know, 
that none of the grants made by Edward III. to his 
ſon Edward the black Prince, proceeded from any 
addreſs or application from Parliament; for tho? 
they were molt of them confirmed by Parliament, 
yet it appears that all thoſe confirmations were ob- 
tained and paſſed at the deſire of the King him- 
ſelf; and here likewiſe it may be ſaid, and I be- 
lieve with juſtice too, that the erecting of Cornwa!! 
into a dutchy, and ſettling it upon the eldeſt ſon of 
every future King, as alſo the erecting of Guienn: 
and Gaſcony into a principality, and granting it to 
the Prince of Hales, proceeded rather from a de- 
ſign of doing honour to thoſe countries, than from 
any deſign of making the Prince abſolutely inde- 
pendent of his father; for we find it was a com- 
mon practice in former days, to erect a county or 
province into a dutchy or principality, by way of 
doing honour to the country, and in recompence 
for ſome good ſervices performed by the inhabit- 
ants: Thus we find the county of Cheſter was 
erected into a principality by Richard II. becauſe 
the militia of that county had countenanced and 
enforced his moſt arbitrary meaſures during his fa- 
mous Parliament at Shrewſbury; and every one 
knows, that it has always been reckoned an ho- 


© nour to any city or province to adopt it as a title 
for any of the Princes of the royal family; there- 
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to former Princes of Wales are a ſufficient autho- 


« rity for eſtabliſhing it as a maxim, that every 


Prince of Wales ought to have a ſeparate and inde- 
« pendent proviſion ſettled upon him. 
Now, Sir, with regard to thoſe caſes mention- 
ed, where the Parliament has actually interpoſed. 
In the caſe of Prince Richard, eldeſt ſon of Edward 


© the black Prince, it is very probable that applica- 


C 

4 

0 

« tion from Parliament was procured by the King 
« himſelf, in order to diſappoint any hopes the 
Duke of Lancaſter, his ſecond ſon, might have of 
« ſucceeding to the throne ; but ſuppoſe it was not 
« procured by the King himſelf, as there was then 
« ſome jealouly in the nation, that the Duke of Lan- 
* caſter would endeavour to uſurp the crown after his 
« father's deceaſe, who was then very old, the Par- 
* liament had great reaſon to addreſs for having the 
« eldeſt ſon of the deceaſed Prince of Wales created 
Prince of Wales in the room of his father, in order 
to avoid all diſputes about the fucceſſion to the 
crown; which is a reaſon cannot be ſaid now to 
ſubſiſt, and is a reaſon very different from that of 
+ having an independent proviſion ſettled upon the 
Prince of Wales. As for the application from 
Parliament, for having Prince Henry, eldeſt fon 

of Henry IV. created Prince of Wales, Duke of 
* Cornwall, and Earl of Cheſter, it plainly appears 
© to have proceeded from the King's particular fa- 

vorites in Parliament, therefore we muſt ſuppoſe 

it was with the approbation, or rather procurement 

* of the King himſelf; and his reaſon for procuring 

* ſuch an application was very far from being found- 

ed upon any maxim or deſign of ſettling an inde- 

* pendent proviſion upon the Prince his eldeſt fon ; 

but as his own title to the crown was a little doubt- 

ful, it is evident he procured that application from 

Parliament with a deſign to have his ſon declared 

f his lawful ſucceſſor, and only rightful heir to the 
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crown. Then as to what was done in the reign of 
of Henry VI. I hope none of the tranſactions of 
that unfortunate reign will be inſiſted on as good 
precedents for any thing that ought to be done in 


this; for that whole reign was a continued ſeries of 


weak and deſtructive meaſures on the part of the 
court, and very injuſtifiable incroachments on the 
part of the Parliament. | ; 

Thus, Sit, none of the precedents mentioned 
relating to the heir apparent of the crown, can be 
any way taken as a good precedent for our agree- 
ing to the motion now before us; and of the two 
precedents mentioned, relating to the preſumptive 
heirs of the crown, that relating to the late King 
James, when Duke of York, can have nothing to 
do in the preſent queſtion z for the making of a 
ſettlement upon him was ſo far from proceeding 
from any addreſs, or other application from the 
Parliament to the King, that it, proceeded rather 
from the King's applying to his Parliament for 
that purpoſe ; and the Parliament's having any 
thing at all to do in that affair proceeded from ne- 
ceſſity, not choice; becauſe the revenue of the 
Poſt-office and Wine-licence-affice-<0uld not be ſet- 
tled upon the Duke of 7brk but by authority of 
Parliament. And as for that relating to the late 
Queen Anne, when Princeſs of, Denmark, it ap- 
pears probable; jndeed, that That affair was firſt 
brought into Parliament, not only without the ap- 
probation, but contrary to the inclination of the 
court at that time ; but what was the conſequence ? 
It occaſioned an unſea ſonable prorogation of that 
ſeſſion, by which the affairs of the nation were ve- 
ry much embarraſſed ; and if fuch were to be the 
conſequence of our agreeing to this motion, I am 
convinced the honourable gentleman that made it 
would not ſo much as defire any gentleman to 
agree to it. Nay, even that very Prrliament could 
never come to any fixed reſolution in that 127 
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till they had obtained the King's approbation of 
what they were about to do, and then they unani- 
mouſly agreed to addreſs His Majeſty to make a 
proviſion for the Prince and Princeſs of Denmark 
of 50,0001. a year; ſo that even that affair can be 
no precedent for our agreeing to this motion, till 
it be ſome way or other ſignified to us, that his 
Majeſty approves of what we are about to do. 
From theſe obſervations, I think, Sir, it will 
appear, that the precedents which have been men- 
tioned, are either ſuch as ought not to be followed, 
or ſuch as are no way applicable to the caſe now 
before us; therefore it cannot be ſaid that the mo- 
tion is founded upon any proper precedent; and 
whatever the wiſdom and policy of our Kings 
may have been with reſpect to the ſettling of an 
independent proviſion upon the heir apparent to 
the crown, it ſeems it has always been the wiſdom 
and policy of the nation, to leave that affair intirely 
to the option of the King upon the throne, and 
never to intermeddle but when it has appeared, or 
has even been ſignified to the Parliament, that 
their intermeddling would be agreeable to both the 
rties concerned. This, Sir, is true wiſdom, this 
is right policy. Even in private life, it is gene- 
rally held to be officious and imprudent for a 
ſtranger to intermeddle in the family affairs of his 
neighbour, without any call from the parties con- 
cerned; if there was no breach before, it generally 
occaſions one, and if there was a breach, it makes 
the breach wider much more often that it occaſions 
a reconcilement. The Parliament has a right, the 
Parliament is often in duty bound to offer advice 
to their Sovereign; but in determining when, or 
upon what occaſions, we may, or can offer our 
advice, we ought to conſider our Sovereign in a 
twofold reſpect: We ought to conſider him in his 
political and royal capacity, and in his natural and 
+ peternal capacity, In all caſes which regard his 
Dd 4 « political 
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political and royal capacity, we have certainly a 
right to judge of the meaſures that are taken, and 
may recommend what we think moſt expedient ; 
but in affairs which regard only his natural and 
paternal capacity, we have no right to judge, it 
would be officious in us to recommend, without 
ſome ſort of application from him for that pur- 
poſe ; and as the providing for every branch of 
the royal family, 1s an affair which regards only 
his natural and paternal capacity, it would be offi- 
cious in us, 1t 1s inconſiſtent with true wiſdom or 
good policy for us, to pretend to judge, or to pre- 
{cribe what ought to be done, or in what manner 
it ought to be done. 

© That the Prince of Wales ought to be ſupported, 
that he ought to be honourably ſupported, I ſhall 
moſt readily grant; and I ſhall likewiſe grant that 
the ſupport of the Prince of Wales is, and ought 
to be a charge upon the civil liſt revenue; bur, 
Sir, that he has either a legal or an equitable right 
to any particular ſhare of that revenue, or to any 
ſhare but ſuch as the King his father pleaſes to 
allow him, is what I cannot ſo eaſily admit. I 
have peruſed all the acts of Parliament that were 
ever made, relating to that revenue, I have par- 
ticularly conſidered that act, by which the civil liſt 
revenue was ſettled upon his preſent Majeſty, and 
neither in that act, nor in any of the other, can l 
find any words for giving the Prince of Wales a 
legal right to any other ſhare than what his Ma- 
jeſty ſhall pleaſe to allow him, nor can I find any 
words from which a right to any other ſhare can 
be equitably inferred. To me it ſeems, his Ma- 


* jeſty has as abſolute a right to the whole civil liſt 


revenue, during his life, as any gentleman in Eng- 
land can have to his own eſtate, The eldeſt ſon 
of every landed gentleman in England ought ta 
be ſupported out of his father's eſtate, and that 


+ ſypport ought to be according to the character and 
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circumſtances of the family; yet I hope it will not 
be ſaid that the eldeſt ſon has any legal or equi- 
table right to any particular ſhare of his father's 
eſtate, or to any ſhare butſuch as his father pleaſes 
to allow him, unleſs that right be eſtabliſhed by 
ſome conveyance made to the father, or by ſome 
ſettlement before made and agreed to by the fa- 
ther. | 
In all caſes of equity, to be ſure, Sir, the intention 
of an act of Parliament is to be chiefly regarded 
but that intention muſt ſome way or other appear 
from the words. We are not to take the inten- 
tion of a law from the intention this or that gen- 
tleman really had, or may ſay he had, when he 
agreed to the paſſing of that law. When a law 
is to be paſſed, and under the conſideration of Par- 
© liament, every gentleman may have his own inten- 
tion, his own reaſons for agreeing to it, and ſome 
may have reaſons quite contrary to thoſe of others. 
One gentleman may have an intention that it 
© ſhould be interpreted in one way, another may in- 
tend that it ſhould be interpreted in a quite diffe- 
rent; but when that law is paſſed, and comes af- 
* terwards to be applied to any particular caſe, nei- 
© ther the reaſons nor the intentions of thoſe that 
« paſſed it, are to be regarded: There is nothing to 
be regarded but the context and the words of the 
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law, in order to put upon them the moſt equita- 
ble conſtruction they will bear; and to put ſuch a 
conſtruction upon any of thoſe general words in 
the act for eſtabliſhing the civil liſt revenue, by 
which that revenue 1s appropriated to the ſupport 
of his Majeſty's houſhold, as would take from his 
Majeſty the power of judging what was fit to be 
done in his own family, would, I am ſure, be a 
very unnatural conſtruction, and conſequently, I 
. muſt think, a very unequitable one. It is a con- 
$ ſtruction the words themſelves will no way ad- 
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mit of, it is an intention I am convinced no gentle- 
man could have when he agreed to them. 

I hope, Sir, from what I have ſaid it will ap- 
pear, that there is no abſolute neceſſity, either from 
the nature of the thing, or from any maxim in 
our conſtitution, that a certain, perpetual and in- 
dependent proviſion ſhould be ſettled upon the 
Prince of Wales; that, if there were, it would be 
very improper for the Parliament to intermeddle 
in the affair; and that his Majeſty is the ſole and 
only judge, whether ſuch a ſettlement ought to be 
made or not. Therefore we muſt conclude, that 
his Majeſty is the ſole and only judge, when that 
ſettlement ought to be made. But to take away 
all farther diſpute upon either of theſe heads, 1 
< muſt acquaint you, That I am commanded by his 
« Majeſty to acquaint this houſe, that his Majeſty 
« yeſterday ſent a meſſage to his Royal. Highneſs 
the Prince of Wales by the Lord Chancellor, Lord 
« Preſident, Lord Steward, Lord Chamberlain, Duke 
* of Richmond, Duke of Argyle, Duke of Newcaſtle, 
Earl of Pembroke, Earl of Scarborough, and Lord 
Harrington; which meſſage, ſo ſent by thoſeLords, 
< being in writing, I ſhall now, Sir, deliver to 
c you. 


This meſſage was as follows, VIZ, 


His Majeſty has commanded us to acquaint 
«© your Royal Highneſs, in his name, That, upon 
« your Royal Highneſs's marriage, he immediately 
<«- took into his royal conſideration, the ſettling a 
4 proper jointure upon the Princeſs of Wales; but 
« his ſudden going abroad, and his late indiſpoſition 
<« ſince his return, had hitherto retarded the execu- 
<< tion of theſe his gracious intentions; from which 
4 ſhort delay his Majeſty did not apprehend any 
< inconveniencies could ariſe, eſpecially ſince no 


application had, in any manner, been made to 


him 
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him upon this ſubject by your Royal Highneſs 
and that his Majeſty hath now given orders for 
ſettling a jointure upon the Princeſs of Wales, as 
far as he is enabled by law, ſuitable to her high 
rank and dignity 3 which he will, in proper time, 
lay before his Parliament, in order to be rendered 
certain and effectual, for the benefit of her Royal 
Highneſs. 

« The King has farther commanded us to ac- 
quaint your Royal Highneſs that, although your 
Royal Highneſs has not thought fic, by any ap- 
plication to his Majeſty, to deſire, that your al- 
lowance of 50,000 l. per annum, which is now 
paid by monthly payments, at the choice of your 
Royal Highneſs, preferably to quarterly payments, 
might, by his Majeſty's farther grace and favour, 
be rendered leſs precarious, his Majeſty, to pre- 
vent the bad conſequences, which, he apprehends, 
may follow from the undutiful meaſures, which, 
his Majeſty is informed, your Royal Highneſs 
has been adviſed to purſue, will grant to your 
Royal Highneſs for his Majeſty's life, the ſaid 
50,000 l. per annum, to be iſſuing out of his Ma- 
jeſty's civil liſt revenues, over and above your 
Royal Highneſs's revenues ariſing from the Dutchy 


of Cornwall; which his Majeſty thinks a very 


competent allowance, conſidering his numerous 
iſſue, and the great expences, which do, and muſt 
neceſſarily attend an honourable proviſion for his 
whole royal family.“ 


And that to this meſſage, his Royal Highneſs the 


Prince returned a verbal anſwer, which, according 
© to the beſt recollection and remembrance of the 
© Lords, was in ſubſtance as follows, viz. 


© That his Royal Highneſs defired the Lords to 41, pre, 
« Jay him, with all humility, at his Majeſty's feet; of Fatrs 
cc Anſwer 


and to aſſure his Majeſty, that he had, and ever 
t « ſhould 
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ce ſhould retain the utmoſt duty for his royal perſon ; 
« that his Royal Highneſs was very thankful for 
any inſtance of His Majeſty's goodneſs to him, or 
« the Princeſs, and particularly for His Majeſty's 

gracious intention of ſettling a jointure upon her 
Royal Highneſs ; but that, as to the meſſage, the 
« affair was now out of his hands, and therefore he 
« could give no anſwer to it, 

After which, his Royal Highneſs uſed many 
© qutiful expreſſions towards his Majeſty, and then 
added, Indeed, my Lords, it is in other hands; 


44 


cc 


« Þ am ſorry for it. Or to that effect. 


« His Royal Highneſs concluded with earneſtly 
« defiring the Lords, to repreſent his anſwer to his 
% Majeſty in the moſt reſpectful and dutiful man- 


46 Der. 


From this molt gracious meſſage it appears, Sir, 
that his Majeſty-has for ſome time given a yearly 
altowance to his Royal Highneſs, and ſuch an 
allowance, as his Majeſty thought a very competent 
allowance, conſidering his numerous iſſue, and the 
great expences, which do, and muſt neceſſarily at- 
tend an honourable proviſion for his whole royal fa- 
mily ; and it appears farther, that this allowance has 
been regularly paid in that manner which his Royal 
Highnels himſelf choſe as the moſt proper and 
convenient for him; therefore it cannot be ſaid 
that the making of ſuch an allowance has been in 
the leaſt delayed; and if the converting of that 
allowance into a perpetual and independent ſettle- 
ment had been abſolutely neceſſary, or were now 
abſolutely neceſſary, it cannot be ſaid that there 
has been any ſuch delay, as can give occaſton for 
the inter poſition of Parliament; becauſe, if his 
Royal Highneſs had not beſore his marriage been 
ſatisfied with the manner in which his allowance 
was made to him, or had but ſignified that he 
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foundation, His Majeſty would have eſtabliſhed it 
in any manner he deſired; and conſidering how 
ſoon His Majeſty went abroad after the happy 
marriage of his Royal Highneſs, it cannot be pre- 
tended that the leaſt unneceſſary delay has ſince 
that time been made, with reſpect to the making 
of a ſettlement upon his Royal Highneſs, even in 
that manner which is ſaid to be abſolutely neceſ- 
ſary by the maxims and cuſtom of the kingdom. 
But ſuppoſing that the making of that ſettlement 
had been unneceſſarily delayed, whatever delay or 
neglect may have happened in that reſpect, is now 
made up by His Majeſty's meſſage to his Royal 
Highneſs; and the communicating of that meſ- 
ſage to this houſe, which I have now done by his 
Majeſty's command, mult be a full anſwer to 
every thing that can be ſaid, with reſpect to time 
at leaſt, in favour of the motion now before us. 
Nay, from his Royal Highneſs's anſwer, to his 
Majeſty's meſſage, it ſeems reaſonable to believe, 
that his Royal Highneſs is himſelf ſatisfied with 
what His Majeſty offers, and that he would be 
ſorry to hear of our having agreed to the motion 
now made to us; for what other meaning can be 
put upon his Royal Highneſs's ſaying, That he 
was ſorry for the affair*s being then in other hands? 
« For this reaſon, Sir, I muſt think the debate 
will now be brought within a very narrow com- 
paſs; for if the motion ſhould now be inſiſted on, 
it can proceed from nothing but gentlemen's ta- 
king upon them to differ in opinion from his Ma- 


jeſty, and to think that 50,000 J. a year out of the 


civil liſt, beſides his Royal Highneſs's revenues a- 
riſing from the Dutchy of Cornwal, is not a com- 
petent allowance, conſidering His Majeſty's nu- 
merous iſſue, and the great expences, which do, 
and muſt neceſſarily attend an honourable provi- 
ſion for his whole royal family. As this has been 

. | | already 
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© already . inſiſted on, as it has been ſaid that 
« 100,000 J. a year is the leaſt his Royal Highneſs 
« ought to have out of the civil liſt, beſides the re- 
« venues of the principality of F/ales and Dutchy of 
«* Cornwal, and that it was the leaſt the Parliament 
< that eſtabliſhed the preſent civil liſt intended he 
« ſhould have, I muſt beg leave to anſwer in as few 
< words as poſſible to what has been ſaid upon that 
head, and to give my reaſons for being of the 
« ſame opinion with his Majeſty. 

© By what I have ſaid, or am to ſay upon this 
head, I would not have it underſtood, Sir, as if I 


believed his Royal Highneſs the Prince of Wales 


< ought not to have more than 50,000 l. a year: 
On the contrary, I think he ought to have a great 
deal more than double that ſum, if it were poſſible 
for his Majeſty to ſpare ſo much from the civil 
< liſt revenue, or if the nation were ſo happy as to 
© be ina condition to increaſe the civil liſt, ſo as to 
enable his Majeſty to make ſuch an allowance to 
his Royal Highneſs as he deſerves, and as his Ma- 
< jeſty would incline to give him. Were we to 
« meaſure his allowance by his merit, as we know 
* no bounds to the latter, we could preſcribe no 
« bounds to the former: The only courſe we could 
take would be, to offer whatever he pleaſed to de- 
s mand; and even in that caſe we would have rea- 
< ſon to fear leſt his modeſty might do an injury to 
s his generolity, by making him confine his de- 
mand within the ſtricteſt bounds of neceſſity. I 
am not therefore to examine what his Royal High- 
« neſs ought to have, I am only to endeavour to 
© ſhew that we have no right to preſcribe to his Ma- 
« jeſty, what he ought to give; that it could not 
© be the intention of that Parliament which eſta- 
s bliſhedthe preſent civil lift, to grant 100,000 /. a 
year, or any other certain yearly ſum out of the 
« civil liſt revenue to his Royal Highneſs z and = 
| his 
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his Majeſty cannot at preſent conveniently ſpare 
more than 30, ooo l. a year out of that revenue. 
To fay, Sir, that the Parliament has a right to 
« preſcribe to his Majeſty, what proviſion he ſhall 
make out of his own eſtate for any one of his chil- 
« dren, has ſomething in it at firſt view ſo very ex- 
© traordinary, that I am ſurprized, to hear it inſiſt- 
ed on. Sucha right would put the King in a much 
worſe ſtate than any one of his ſubjects; and I muſt 
deſire gentlemen would conſider, what a foreign- 
er would think of this nation, if he ſhould be told, 
we intruſt the King with the government of the 
whole kingdom, but we will not intruſt him with 
the government of his own family. I do not 
know that there is in all our hiſtories or records 
any one precedent or foundation for ſuch a par- 
liamentary claim, but that ſingle one in the reign 
of Henry VI. and that was, we know, ſo weak a 
reign, that it became neceſſary for the Parliament 
to aſſume ſeveral rights and privileges which they 
were not properly, and by the nature of our con- 
ſtitution, intitled to. As for what the Parliament 
did in relation to the Princeſs Anne of Denmark, it 
can no way be made uſe of in the preſent caſe ; 
that affair was firſt brought into Parliament when 
they were conſidering how much it would be ne- 
ceſſary to allow for the ſupport of our civil go- 
vernment, and then it became very proper to take 
into their conſideration what particular ſum was 
to be allowed for the ſupport of the Prince and 
Princeſs of Denmark; for though they were of 
the royal family, they were not of the King's 
own family ; and therefore the appropriating of a 
certain particular ſum for their ſupport, or the 
addreſſing to have a certain ſum appropriated for 
that purpoſe, could not be called an intermeddling 
in the King's domeſtic affairs. 
« 'Befides, Sir, it is not ſo natural for any man to 
provide honourably for his preſumptive _—_ 
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for any one of his own children: The preſumptive 


« heir is ſometimes looked on even with jealouſy 
and envyz and therefore, there is a very ſtrong 
« reaſon for the Parliament's interfering more parti- 
« cularly in one caſe, than common decency can 
admit of in the other. 


But, ſuppoſe, Sir, the Parliament had a right 
to preſcribe to His Majeſty, what proviſion he ſha}l 
make out of his own eſtate for any, or for every 
one of his children, how is it poſſible for us to 
exerciſe that right in our preſent ſituation ? Before 


we can, with any countenance, pretend to exer- 


ciſe ſuch a right, we ought to examine narrowly 
into the produce of the civil liſt revenue, and the 
ſeveral uſes to which it muſt neceſſarily be applied, 
in order to ſee how much his Majeſty can conve- 
niently ſpare out of that revenue : We ought like- 


wiſe to examine particularly into the eſtabliſhment 


of his Royal Highneſs's houſhold, and all the ex- 
pences he muſt neceſſarily be put to for ſupporting 
the dignity and grandeur in which the heir appa- 
rent to the crown of Great Britain ought to live ; 
in order that we may determine what particular 
ſum His Majeſty ſhall allow him annually out of 
the civil liſt revenue. Is it poſſible for us in our 
preſent ſituation toexamine into either of theſe par- 
ticulars? We have at preſent no account rela- 
ting to the civil liſt, nor any account relating 
to his Royal Highneſs's houſhold before us, and 
without a multitude of ſuch accounts it is not 
poſſible for us to go through with any ſuch exa- 

mination, 
Nou, Sir, with regard to the intention of that 
Parliament by whom the preſent civil liſt was e- 
ſtabliſhed 3 if we conſider the circumſtances of the 
royal family at that time, and the circumſtances of 
the royal family when the civil liſt was eſtabliſhed 
in the former reign, we ſhall very eaſily find a 
meaning for the experience of paſt times, very 
different 
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different from what is now put upon theſe words. 
When the civil liſt revenue was eſtabliſhed upon 
his late Majeſty, a very narrow ſcrutiny was made 
into the whole articles of the expence of our civil 
government, and particularly into the expence ne- 
ceſſary for ſupporting the dignity and grandeur 
of the Prince of Wales; from which ſcrutiny it 
was computed that 600,000/7. a year at leaſt 
would be neceſſary for ſupporting the King's houſ- 
hold and civil government; but let us conſider 
that the King had then no Queen, nor any children 
to provide for : From the ſame ſcrutiny 1t was 
computed that 100,000 J. a year out of the civil 
liſt revenue was the leaſt ſum that would be necel- 
ſary for ſuporting the dignity and grandeur of the 
prince of Wales; but let us remember that the 
Prince of Males had then a Princeſs of Hales, and, 
to our happineſs, ſeveral children to provide for. 
During that reign it had been found that 100,000 /. 
a year was ſufficient for ſupporting the Prince and 
Princeſs of Vales and all their children; but ic 
had likewiſe been found that it required 700, oool. 
a year to ſupport the King's houſhold and civil go- 
vernment, though he had no Queen nor any chil- 
dren to provide tor, 

This, Sir, was the experience of paſt times which 
gave occaſion to the increaſing of his preſent Ma- 
jeſty's civil liſt revenue to 800, oo0l. a year; but 
if we conſider the circumſtances of the royal fa- 
mily at the time of His Majeſty's acceſſion, we mult 
ſee that the Parliament from this very experience 
could not but conclude, that it would require more 
than 700, ooo J. a year to ſupport his preſent Ma- 
jeſty's houſhold and civil government; becaule he 
had a Queen and ſeveral younger children to provide 
for, which the late King had not; and from the ſame 
experience they muſt likewiſe have concluded, 


that it would not require 100, ooo. a year to ſup- 
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port the Prince of Males, becauſe he had then nei- 
ther a Princeſs, nor any children to provide for; 
for if they had concluded that 100, oo0 J. a year 
would be neceſſary for ſupporting the Prince of 
Wales ſingly, they muſt from the experience of 
paſt times have granted more than 700, oo l. a 
year for ſupporting the preſent King's houſhold 
and civil government, conſidering that he had a 
Queen and ſeveral younger children to provide 


for, which the late King had not; and ſince they 


granted for the ſupport of the preſent King's houſ- 
hold and civil government, but exactly the ſame 
ſum that had been found from the experience of 
paſt times to be neceſſary, and had been actually 
given for the ſupport of the late King's houſhold 
and civil government, it is apparent to me they 
concluded his Majeſty might fave and deduct as 
much from the allowance to be made to the Prince 
of Wales, as would be ſufficient for providing for 
her preſent Majeſty the Queen, and all their other 
children. From all which it is to me evident, that 
the Parliament that eſtabliſhed the preſent civil 
lift, did not intend his royal highneſs ſhould have 
out of ita full 100,000). a year. They intended only 
what was right they ſhould intend, and what on- 
ly in due deference to their ſovereign they could 
intend, which was, that his Majeſty ſhould al- 
low the Prince of Vales, what he, in his great 
wiſdom, might think a competent allowance for 
ſupporting the honour and dignity of the heir ap- 
parent to the crown, conſidering his Majeſty's nu- 
merous iſſue, and the great expences which would 
neceſſarily attend an honourable proviſion for his 
whole royal family, 

© I think, Sir, I have now clearly ſhewn what 
His Majeſty meant by, and what the Parliament 
could only intend from the experience of paſt 


times; and if we now proceed upon the ſame 


- 


foundation, we muſt conclude, that 50,000/. a 
year 
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year is the moſt His Majeſty can ſpare, out of the 
civil liſt, for the ſupport of his royal highneſs. His 
Majeſty allows 8000/7. a year for the ſupport of 
his royal highneſs the Duke of Cumberland, goool. 
a year to her * highneſs the Prince of O. 
range, 5, zool. a year to the two eldeſt Princeſ- 


ſes, and 2000 J. a year for the two youngeſt ; all 


which are extraordinary expences unknown in the 
late reign: To theſe if we add the go, ooo J. a 
year for the ſupport of Her Majeſty, which was 
likewiſe unknown in the late reign, and a propor- 


tionable additional allowance for bed and board, 


and other extraordinary expences in the ſeveral pa- 
laces, we muſt conclude that His Majeſty muſt ne- 
ceſſarily beat 100,000 J. a year expence more than 
was found, or could be neceſſary in the late reign, 
which will make the whole expence of His Maje- 
ſty's houſhold, and civil government, without 
including the allowance to the Prince of Yates, 
amount, according to the experience of paſt times, 
to at leaſt 800,000/. a year; ſo that every ſhil- 
ling His Majeſty allows for the ſupport of the 
Prince of Wales, muſt ariſe from frugality and 
good management, and from contracting, and ſa- 
ving a part of that expence which was found 
neceſſary in the late reign. Therefore, ſo far from 
concluding or imagining that His Majeſty may 
ſpare more than go, 000 J. a year for his royal 
highneſs, we have reaſon to be ſurprized how he 
can ſpare ſo much. 

But this, Sir, will appear ſtill more evident by 


an example in private life. Suppoſe two country 


gentlemen, each of 8000/7. a year eſtate in land: 

Suppoſe their rents equally good, and equally well 
paid, and that their lands are equally taxed z and 
ſuppoſe that one of theſe gentlemen has but one 
only ſon, but that the other has five or ſix chil- 
dren ; can we ſuppoſe the Jatter able to ſettle up- 


on his eldeſt ſon as large a part of his eſtate as 
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the former may ſpare to ſettle upon his only ſon? 
Surely, Sir, no man 1n reaſon can ſuppole any 
ſuch thing ; the latter has his younger children not 
only to maintain, but to provide. tor, and there- 
fore neither he nor his eldeſt ſon can live in ſuch 
grandeur, as the former and his only ſon may do. 
This is the very caſe before us: His preſent Ma- 
jeſty has but 800,000/, a year eſtate, the late 
King had the ſame, .if we add to his late Majeſty's 
ſettled revenue, the ſeveral additional grants that 
were occaſionally made to the civil liſt in his reign. 
His late Majeſty had but one only ſon, his pre- 
ſent Majeſty, to our comfort and happineſs, has 
ſeveral children; and therefore it is not to be ſup- 
poſed that the preſent King, or the preſent Prince 
of Wales, can live in ſuch grandeur, as the late 
King, and the preſent while Prince of Wales, 
were able to do, unleſs the Parliament ſhould 
think fit to increaſe the eſtate of the crown by a 
new additional grant to the civil liſt revenue. 

I ſhall take no notice, Sir, of the inſinuations 
that were made againſt the management of the 
civil liſt revenue in the late reign, or the method 
of ſettling it in this. I do not think they any way 
relate to the preſent debate. The management in 
the late reign might, if neceſſary, be eaſily ac- 
counted for; and the method of ſettling the civil 
liſt revenue in this reign, hardly deſerves the 
name of an improvement. But now, after hav- 
ing ſhewn that we have not properly any right to 
preſent ſuch an addreſs as is propoſed; that we 
ought not, either in wiſdom, or policy, or even 
common decency, to preſent ſuch an addreſs, I 
mult beg, I muſt intreat of gentlemen to conſider 
what they are about. Gentlemen may call it, if 
they pleaſe, offering our advice to our Sovereign; 
but it is really bringing his Majeſty and his eldeſt 
fon as plaintiff and detendant before us, In this 


light 
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light it will be looked on by every man without 


doors. It is ſtating our ſelves as the higher pow- 
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er, and bringing his royal Highneſs to ſue for ju- 
ſtice before us. Our agreeing to the queſtion, 
would be determining that His Majeſty had done 
injuſtice to his eldeſt ſon: It would be giving a 
victory to the ſon over the father, which might 
prove, the Lord have mercy on us! the deſtruc- 
tion of both. No man can patiently bear an inqui- 
ry into his family affairs; no father can eaſily for- 
give a ſon for appealing to a higher power: For 
God ſake, let us ſtop in time this gaping breach, 
which may make way for an inundation to drown 
us all! Ouragreeing to ſuch a queſtion might oc- 
caſion a perpetual breach, an immedicabile wuln: 1s, 
though not, I hope, er/e Trecidendum. 1 hope the 
wiſdom of this houſe will timeouſly prevent any 
amputation, 

* The queſtion now before us, Sir, is of a moſt 
dangerous nature, it may be the occaſion of ſuch fa- 
tal conſequences to the royal family, and to the 
whole kingdom, that I mult think, the original 
authors and contrivers of it can be no friends to 
either. I am far from ſuſpecting any gentleman 
of this houſe, or any member of either houſe of 
Parliament, It is not poſſible for me to ſuppoſe 
that either of them could have been the original 
author or contriver of ſuch a queſtion ; and 1 am 
ſure no gentleman of either houſe would have at- 
tempted to have brought ſucha queſtion into Parli- 
ament, if he had viewed it in the fame light as I 
do. We may remember, Sir, the fatal diviſion 
that happened between his late Majeſty, and his 
preſent Majeſty when Prince of Hales : We 
may temember to what a height that fatal divi- 
ſion was carried. The Prince of Males, the eldeſt, 
the only ſon of the King, and heir apparent to the 


* crown, was turned out of the royal palace, was 
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excluded from every one of the royal palaces, and 
was obliged to live like a private nobleman, in a pri- 
vate houſe, and without any guards, or other enſigns 
of royalty. Nay, his very ſervants were tempted 
and hired to for ſake him, and were even threaten- 
ed and bullied if they refuſed; yet it cannot be ſaid 
that the ſon was ever guilty of any undutiful beha- 
viour, or that the father was deficient in natural 
affetion. To what then could this terrible divi- 
ſion be owing? It could be owing to nothing but 
little malicious ſlanderers and tale-bearers, who, for 
their own private ends, ſtirred up a diviſion in the 
royal family: But it is well known, they were all 
foreigners who were the original authors of it: We 
know there was not a Britiſh ſubject had the leaſt 
hand in it. However, be they who they will, 
it is certain they could be no real friends, either 
to the father or the ſon, or to any of the royal 
family. 

I am ſurprized, Sir, to hear it now fo much in- 
ſiſted on, that the heir apparent, or preſumptive 
of the crown, has a right to have a diſtinct and in- 
dependent proviſion ſettled upon him. I remem- 
ber a time when this doctrine was far from being 
admitted as one of the maxims of our conſtitution, 
I remember a time when the preſent royal family, 
who were then the preſumptive heirs to the crown 
by act oi Parliament, were fo far from being al- 
lowed a diſtinct and independent ſettlement, that 
they had no allowance at all: Nay, even when 
the queſtion was moved, the Parliament would 
not ſo much as give any of them leave to come 
and reſide in the — — The maxim now in- 
ſiſted on was therefore very far from being thought 
a maxim at that time; and I ſhould think it very 
ſtrange, if thoſe who were then ſo regardleſs of the 


£ preſumptive heir of the crown, ſhould now ſhew 


* themſelves ſo careful of the apparent heir, as to do 
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an injury to the King upon the throne, for the ſake 
of providing a very large independent ſettlement 
for the apparent heir. 

I am likewiſe ſurprized, Sir, to hear the term 
Emancipation made uſe of in this debate. In this 
kingdom to talk of the ſon's being emancipated by 
marriage out of the family of his father, is certain- 
ly not a proper and juſt way of ſpeaking. In thoſe 
countries where the term emancipation was firſt 
made uſe of, the ſon was in ſome manner the ſlave 
of his father. In thoſe countries fathers had at firſt 
even a power of life and death over their children, 
and a right to every thing the ſon could acquire, 
either by his own induſtry, or by gitt, or other- 
wiſe 3 nor was the ſon freed from this paternal 
power by marriage : The only way of freeing him 
was by a ſolemn act of the father, an edict of the 
Prince, or a decree of the magiſtrate ; and the 
freeing of the ſon from the paternal power, by ei- 
ther of theſe ways, was called emancipation. But 
in this kingdom we can have no ſuch term, becauſe 
the father has not properly any power over his 


children; a ſon after he comes of age has no far- 


ther dependence upon his father, than what pro- 
ceeds from filial affection and duty, and this con- 
tinues after his marriage the ſame it was before; it 
is a dependence which never can, nor ever ought 
to be taken away: It is a dependence which, I am 
ſure, no member of this houſe would endeavour to 
diminiſh; for whoever endeavours to diminiſh ir, 
can have no true regard either for the ſon or the 
father. 
But, Sir, I muſt confeſs I am no way ſurprized 
to find, that thoſe who were ſome time ago for in- 
croaching upon the King's perogative, with re- 
ſpect to the officers of his army, ſhould now be for 
incroaching upon his paternal power with reſpect 
to the providing in whatever manner he may think 
Ee4 « mot 
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moſt proper for his own children, I am perſuaded 
neither of theſe attempts proceeded from any real 


diſaffection to His Majeſty or His illuſtrious family: 


I believe both proceeded from miſtaken notions of 
liberty, or from an erroneous idea of our conſtitu- 
tion; but I hope thoſe gentlemen will conſider, 
that what they now propoſe is really in ſome man- 
ner, as I have ſaid, accuſing His Majeſty of in- 
juſtice towards his eldeſt ſon. It will be ſo looked 
on by the whole nation, This will, of courſe, 
very much lefien the eſteem the people have, and 
ought to have for His Majeſty ; and will certainly 
make many of them ſuppoſe he is no longer fit to 
rule over us. The conſequences of ſuch an opinion 
may be extremely fatal, * For my own part, if I 
were of a different nation, and ſhould hear that 
ſuch a queſtion as this had been brought into the 
Parliament of Great Britain, and carried againſt 
the father, I ſhould expect to hear, by the next 
poit, that the ſame Parliament had depoſed the 
father, and had ſet the crown upon the head of the 
ſon. This is a conſequence which, I am ſure, the 
ſon would be far from deſiring to ſee, it is a conſe- 
quence which I am convinced no gentleman in this 
houſe deſigns; but as it is a conſequenne which I 
think, ſooner or Jater, might be juſtly apprehended 
from this queſtion's being carried in the affirmative, 
therefore I thought myſelf obliged to riſe up and 
give my reaſons for being againſt it; and now that 
I have done ſo, whatever may happen to be the 
fate of the queſtion, I am ſure I ſhall ſleep this 
night much ſounder in my bed, and with a ſafer 
conſcience, than I could have done if I had given 
only a bare negative to a queſtion, in which I think 
the happineſs of my King, the happineſs of the 


royal family, and the happineſs of my country, 
ſo deeply concerned. 


* The follewi 


ng words, to the end of the paragraph, were ſpoken in the 
bouſe of Peers, | | | | 
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* To conclude, Sir, as the honourable gentleman 


* who moved you this queſtion has told us, that ſe- 


0 
c 
c 
6 
6 
6 
c 
6 
c 
s 
c 
6 
c 
c 
c 
c 
c 
(4 
0 
c 
c 
c 
c 
c 
0 
0 
[4 
c 
[4 
6 
? 


veral arguments of great dignity and weight might 
be made uſe of againſt it, I have, and ſhall always 
have, ſo great a deference for that honourable 
gentleman's opinion, that I ſhall, upon all occa- 
ſions, be extremely cautious of giving my aſſent 
to any queſtion againſt which he thinks any argu- 
ment of dignity and weight may be made uſe of. 
It is true, he endeavoured to evade thoſe argu- 
ments, by making ſome fort of aniwer to each; 
but thoſe anſwers will, from what I have already 
ſaid, appear, I think, to be very inſufficient ; ſo 
that the arguments he made uſe of againſt his own 
motion, muſt now ſtand in their full force. In all 
queſtions, even where the prerogative is concerned, 
which relate to affairs of a public nature, the 
Parliament may interpoſe, but in thoſe which re- 
late only to the royal family, the Parliament can 
have no concern : Even His Majeſty's miniſters 
cannot properly or prudently intermeddle, unleſs 
ſpecially called upon, As for the Parliament's re- 
ſuming any grant, when the cauſe of granting 
ceaſes, it can have nothing to do in the prefent 
debate ; for there is no pretence for ſaying, that 
any one of the cauſes for granting the preſent civil 
liſt revenue has ceaſed, And as to the amount of 
the civil liſt revenue, and the manner in which it 
is eſtabliſhed, or the uſes for which it ought to be 
applied, I am ſurprized to hear any objections made 
to the former, or any attempt made for directing 
the latter; ſince at the time of granting, as I am 
told, it was unanimouſly agreed to in one houle, 
and with but one contradictory vote in the other; 
and I do not hear that in either houſe there was 
the leaſt mention made of the uſes to which the 
whole or any part ought to be applied. In ſhorr, 
Sir, there was never any thing happened in Par- 
liament gave me ſo great a concern as the * 
© 0 
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of this motion made. The very making of ſuch 
a motion may be attended with cruel conſequences ; 
but if it ſhould be agreed to, after having uſed my 
utmoſt endeavours to prevent it, I ſhall pray to 
God to avert thoſe judgments which may be brought 
upon the whole nation by our agreeing to ſuch a 
motion. This J take to be my next indiſpenſable 
duty; but I hope the ſucceſs of my endeavours 
will prevent ſuch a melancholy occaſion for iny 
prayers.” 


The reply was in ſubſtance as follows. 


The importance of the preſent debate is, Sir, 
what I ſhall readily acknowledge; it has been, I 
think, acknowledged by every gentleman, who 
has ſpoke upon either ſide of the queſtion 3 but 
ſome of the gentlemen who have ſpoke againſt the 
motion, have endeavoured to repreſent it in a light 
which, I am ſure, it can no way bear; a light 
which, I muſt ſay, can no way contribute to the 
honour or advantage of either of the two royal 
perſons who ſeem to be concerned. To inſinuate 
that either of them can conceive the leaſt grudge 
from any thing that paſſes in Parliament, is really, 
in my opinion, to inſinuate that they are ignorant, 
or not obſervant of the rights and privileges of 
Parliament. This, I believe, the honourable 
gentlemen were not ſufficiently aware of, other- 
wiſe they would not have pretended that this mo- 
tion, or any motion in Parliament, could ever 
occaſion any breach or diſpute between his Majeſty 
and his royal highneſs the Prince of Males, or that 
it can lay any gentleman under the leaſt difficulty 
how to behave. As my attachment to the preſent 
royal family is fo well and fo publickly known, I 
cannot, I think, be ſuſpected of deſiring or deſign- 
ing to foment or ftir up any diviſion between 


* them : I hope every one who knows me will do 


« me 
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me the juſtice to think, I would do all in my 
power to prevent any fuch fatal diviſion ; and for 
this very reaſon I am for agreeing to the motion 
nov made to us; becauſe it will remove that which 
js often the cauſe of diſſention in private families, 
and may be, even with reſpect to the royal fami- 
ly; for when the ſon is obliged to apply to the 
father for every trifling ſum he may have occaſion 
c 
o 
- 


for, it is a continual fund for diflention, and often 
* begets a coolneſs both of the one fide and the } 

other, 1 
It is to be preſumed, I hope, Sir, there will '1 
always be good reaſon for preſuming, that the | 
behaviour of every gentleman in this houſe, with | 
reſpect to any motion he may make, or any opi- 
nion or vote he may give, is tounded upon what [| 
he thinks right, upon what he takes to be his duty 4 
as a member of this houſe; and to imagine that 
His Majeſty, or his royal highneſs would be of- 
fended at any gentleman's doing what he takes to 
be his duty in Parliament, is certainly a very 
wrong, and a moſt groundleſs imagination: But 
to ſuppoſe that either of them could conceive the | 
leaſt grudge againſt the other, on account of any [1 
motion or queſtion in Parliament, is to ſuppoſe i 
that the Parliament 1s directed in every thing they | 


do, either by the one or the other; which is a 
ſuppoſition as injurious tothe honour of Parliament, 
as it is inconſiſtent with the wiſdom and juſtice 
both of His Majeſty and of his royal highneſs the 9 
Prince of Wales ; we therefore ought to ſuppoſe, 
that neither His Majeſty nor his royal highneſs i} 
* knows any thing of what we are about; we are 
in duty bound to ſuppoſe, that neither of them 
* will be offended with the fate of this queſtion, be i 
it what it will; and it is impoſſible to ſuppoſe it "1 
can occaſion any breach between them; ſo that let | 
the importance of the queſtion be of never ſo high 
* a nature, it can be of no melancholy concern, nor 


can 
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can it be attended with any cruel conſequences, 
No man can from thence imagine there is any pri- 
vate miſtake or diſpute between His Majeſty and 
the Prince, becauſe no man can juſtly ſuppoſe, I 
hope no man does ſuppoſe, the proceedings in Par- 
liament are directed by either. The only thing 
they can ſuppoſe is, that his royal highneſs is 
not as yet provided for in the manner he deſerves, 
and in that manner in which all former Princes oi 
Wales have been ; and this was not only ſuppoſed, 
but publicly known and generally talked of, long 
before this motion was thought of; therefore, if 
this motion has any effect on people without doors, 
it will be, to ſhew them, that we are mindful of 
our duty, and that we have a due regard for 
the honour of the nation, and for the happineſs 
and independency of the heir apparent to the 
crown. 
I am far from thinking, Sir, that our agreeing 
to this motion will occaſion any breach between 
the two royal perſons concerned: On the contra- 
ry, I am convinced it will be extremely pleaſing 
to both. The royal father muſt be pleaſed to ſce 
his eldeſt ſon and apparent heir ſo greatly beloved, 
as to have the Parliament intereſting themſelves in 
his behalf; and the Prince will be pleaſed to ſee 
the Parliament taking care of his being made in- 
dependent of his father's miniſters and ſervants. 
Therefore no gentleman can, in that reſpect, be 
under any difficulty in giving his vote tor the que- 
ſtion 3 and I am ſurpriſed to hear it ſaid, that by 
voting for or againlt it an injury can be done to 
either of the royal perſons concerned. Can the 
giving of an honeſt and diſintereſted advice ever 
be looked on as an injury to the perſon to whom 
it is given ? Can my refuſing to give an advice, 
which I do not think proper, be looked on as an 
injury by any perſon whatever ? The addreſs pro- 
poſed is only by way of advice, and it is giving 
| our 
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our advice in the humbleſt manner. Shall this, 


Sir, be called a violation of property? Shall it be 
called a taking from the King that property which 
is eſtabliſhed in him by act of Parliament? If the 
motion had been, to bring in a bill for taking 
100,000 /, from the civil lift and ſettling it on the 
Prince of ales, there might have been ſome pre- 
tence for ſuch exclamations; but ſurely, our advi- 
ſing his Majeſty, in the humbleſt manner, to give 
what we think the Prince ought to have, can ne- 
ver be called a taking his property from him by 
violence; even ſuppoſing he had as good and as 
abſolute a right to the whole civil liſt revenue, as 
any private man can have to his eſtate : Which 1 
cannot grant without ſome reſtriction ; for a pri- 
vate man may ſquander his eſtate in what manner 
he pleaſes; whereas if the civil liſt revenue ſhould 
be ridiculouſly ſquandered, the Parliament would 
have a right to interpoſe, and would, I believe, 
interpoſe in a manner more effectual than that of 
addreſſing. 

To pretend, Sir, that the Parliament has no 
power to appropriate money after it is granted, or 
that we never enter into any conſideration about 
money once granted to the crown, without the 
previous conſent of the crown, has no relation to 
the preſent. debate; becauſe it is not now propoſed 
to bring in a bill for appropriating any money, nor 
to take into our conſideration any grants made to 
the crown; it is only propoſed to addreſs His Ma- 
jeſty, to make ſuch a ſettlement on the Prince of 
Wales, as we think neceſſary for ſupporting the 
dignity and grandeur of his high birth: But T 
muſt confeſs, I am at a loſs to know how the 
power of Parliament comes to be confined in either 
of the caſes mentioned ; I am ſure the Parliament 
often in one bill appropriates ſums of money grant- 


ed by former bills in the ſame ſeſſion, and why it 


* may 
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may not appropriate money granted by a bill 
paſſed in a former ſeſſion I cannot comprehend : 
And I think, but laſt ſeſſion, we took into our 
conſideration, and abſolutely releaſed a very large 
ſum of money, formerly granted to the crown, 
without any previous conſent of the crown; for I 
do not remember we had any general meſſage from 
the crown, when we paſſed the late famous bill 
for and againſt ſmugglers, by which a very large 
ſum of money, due by them to the crown, was 
abſolutely releaſed by Parliament ; though it muſt 
be granted, His Majeſty has as good and as abſo- 
lute a right to every ſhilling of that money as he 
has to any other part of the civil liſt revenue. 
Therefore, if a motion had actually been made, to 
bring in a bill for taking 100,000 J. a year from 
the civil lift and ſettling it upon the Prince of 
Wales, it would not have been without precedent, 
with reſpect to our having no previous conſent 
from the crown ; and as the Parliament has cer- 
tainly a right to ſee every ſum of money applied 
to that uſe for which it was intended, though not 
expreſly appropriated, with reſpect to the power 
of Parliament, ſuch a motion would not have been 
intirely without reaſon : But as the motion now 
made to us is only for an addreſs, there can be 
no doubt of the Parliament's having a power to 
preſent ſuch an addreſs as is propoſed, and there- 
tore the only queſtion is, Whether or no it be 
proper ? | 
With reſpect to this queſtion, Sir, the debate 
ſeems now indeed, by His Majeſty's meſſage, to be 
brought within a very narrow compaſs ; it ſeems in 
ſome manner to be reduced to one ſingle point, 
which is, Whether His Majeſty can ſpare more 
than 50,000 J. from the civil liſt revenue, for the 
uſe of his royal highneſs the Prince of Wales? 
By this meſſage even His Majeſty ſeems to * 
edge 
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ledge, that the Prince of Males ought to have an 
independent ſettlement, and that it is now high 
time that ſettlement ſhould be made; and the ho- 
nourable gentleman who delivered us the meſſage 
ſeems to admit, that the ſettlement propoſed to be 
made is not a ſufficient ſettlement ; ſo that the 
only queſtion now remaining 1s, Whether the ci- 
vil liſt revenue, as it ſtands at preſent, can poſſibly 
ſpare a larger ſum for the uſe of his royal high- 
neſs? And from this being made a queſtion, I 
ſhall ſhew, that the addreſs propoſed is a very pro- 
per addreſs, and that it is become abſolutely ne- 
ceſſary for us to agree to preſent ſuch an addreſs ; 
but as ſome objections have been made to the right 
which the Prince has to a ſufficient independent 
ſettlement, I ſhall firſt beg leave to anſwer ſome 
of the moſt material objections I have heard made 
againſt it. 
The maxims of ſtate, Sir, in any kingdom or 
commonwealth, are always moſt certainly to be 
deduced from their ancient and general cuſtoms : 
The hiſtorians or political writers of any country 
may be miſtaken, they may deliver that as a 
maxim of ſtate which never had any authority as 
ſuch z they may neglect to mention, or perhaps 
not obſerve, a maxim which has always obtained ; 
but where a cuſtom has been long and generally 
received, the maxim or rule in politics upon which 
that cuſtom is founded, mult be allowed to be a 
maxim of ſtate in that kingdom or commonwealth. 
Can any one then ſay, the ſettling of an indepen- 
dent and ſufficient proviſion upon the Prince of 
Wales is not a maxim of ſtate in this kingdom ? 
Is it not a cuſtom which has been obſerved with- 
out any one exception, as long, as far back as we 
can trace our monarchy ? And the wiſdom of this 
maxim not only appears from the nature of the 
thing itſelf, but is expreſly pointed at almoſt in 
every one of the charters and acts of rr 
* that 
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that have been granted or made for that purpoſe. 
Firſt, with reſpect to the Prince, the wiſdom of 
this maxim 1s evident, becauſe he is thereby ena- 
bled to ſupport the dignity and grandeur of his 
birth, without a dependence upon his father's mi- 
niſters and ſervants; and then with reſpect to the 
crown itſelf, the wiſdom of this maxim is ſtill more 
evident, becauſe 1t is eſtabliſhed and ſecured by 
the honour and character acquired by the heir ap- 
parent. Theſe two conſiderations are both point- 
ed at in the charter, or act of Parliament, by 
which Edward III. granted the dutchy of Cornwa! 
to his ſon Edward the black Prince; and in the 
charter granted by that King for creating his ſon 
Prince of WY ales, the reaſon for that grant is ex- 
preſly declared to be, for doing honour to the 
King, and for adding ſtrength to the nation and 
to the royal family, Thus, Sir, we ſee, that the 
ſettling of an independent proviſion upon the 
Prince of Wales was looked on as a piece of great 
wiſdom by Edward III. but now it ſeems we are 
to look on it as a ſoleciſm in politics, as a ſtep 
which might be the occaſion of great misfortunes 
to the royal family. 8 

But, Sir, while I can diſtinguiſh between that 


laudable, that honourable dependence, which pro- 


ceeds from loyalty and filial duty, and that vile, 
that ſordid dependence which proceeds from lucre, 
I ſhall always be of the ſame opinion with our 
great King Edward III. The Prince of Wales 
muſt always have a dependence on the King as his 
father, as his ſovereign : This is a ſort of depen- 
dence which no man can, which no honeſt man 
would endeavour to take away or diminiſh z but 
to ſay that he ought to have a pecuniary depen- 
dence upon the King, or rather upon the King's 
miniſters, is to ſay he ought to have a ſort of de- 
pendence which no man of honour or ſpirit can 
ſubmit to; and it is a ſort of dependence abſo- 

« lutely 
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[3 


lutely inconſiſtent with our conſtitution. The 
Prince of Wales is, by his birth, the firſt Peer in 
Parliament, and conſequently ought not to be ſub- 


« jected to a diſhonourable dependence upon any 
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man; but if it ſhould once be eſtabliſhed as a 
maxim, that he ought to be under a vile pecuniary 
dependence upon his Sovereign, it might then be 
juſtly ſaid, he was not only the firſt Peer, but the 
firſt penſioner in Parliament. From this con- 
ſideration alone we may ſee, how abſolutely ne- 
ceſſary it is to have a ſufficient and independent 
proviſion ſettled upon every Prince of Males before 
he comes to man's eſtate; and the making of ſuch 


a ſettlement will be ſo far from deſtroying or di- 


miniſhing that dependence which proceeds from 
loyalty and filial duty, that it will increaſe and ſe- 
cure it; whereas the keeping him under a pecuni- 
ary dependence, may provoke him to ſhake off 
both his loyalty and filial duty. A pecuniary de- 


.pendence is a dependence of ſo laviſh a nature, that 


no great mind can long bear it: The more honour, 
the more ſpirit a man has, the more impatient will 
he be to get rid of ſuch a dependence; and that 
impatience may at laſt get the better both of his 
loyalty and his filial duty. OR 

* Thus, Sir, in every light we can put it, the 
wiſdom of this maxim, and the neceſſity of ob- 
ſerving it, muſt appear evident to thoſe who think 
there is any other dependence in nature beſides that 
which proceeds from lucre. Indeed to thoſe who 
put no truſt in any other ſort of dependence, the 
politics of Edward III. and the maxim on which 
thoſe politics were founded, muſt appear ridiculous 
and abſurd ; but I hope there are no ſuch gentle- 
men in this houſe, I hope there is no gentleman 
in this houſe that ever ſubmitted to ſuch a fla- 
viſh dependence, or that ever endeavoured to 
impoſe any ſuch upon others; and, I am ſure, no 
man can put his only truſt in that which he has 
Vo L. XIV. 111 « never 
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never felt within himſelf, nor ever experienced in 
others. 

For this reaſon it cannot but appear ſtrange to 
me, that any gentleman in this houſe ſhould at- 
tempt to evade or deny the maxim I have endea- 
voured to eſtabliſh; yet ſo loth, I find, are fome 
gentlemen to admit of it as a maxim of ſtate in 
this kingdom, that they have ranſacked our hiſto- 
ries to find out other reaſons for the frequent ſet- 
tlements made upon our Princes of Wales; and 
though the ſecurity of the crown, and the enabling 
the Prince to ſupport the honour and dignity of his 
noble birth, are the reaſons, and the only reaſons, 
mentioned in the charters by which thoſe ſettle- 
ments were made, yet we are told theſe were not 
the true reaſons ; but that the true reaſons were, in 
order to do honour to ſome county or borough, to 
ſecure the affections of a people newly conquered, 
or to declare and eſtabliſh the right of the Prince 
of ales as next heir to the crown. Thus, when 
we are to interpret ancient laws or charters, we 
are not to take their meaning or intention from 
the words, we are to have no regard to the ex- 
preſs words of the law, but we are to take its 
meaning or intention from the hiſtory of ſome co- 
temporary facts, with which we cannot but be 
very well acquainted ; whereas, when we are to 
interpret any late ſtatute, for example, the ſtatutes 
by which the civil liſt revenue was eſtabliſhed, we 
are to regard the words only, we are not to take 
the meaning or intention of the law from the hiſto- 
ry of tFofe co-temporary facts with which we are 
very well acquainted, and which facts, to the 
particular knowledge of many of us, greatly influ- 
enced the paſſing of thoſe laws, and were the chief 
cauſe of the ſhape they now appear in. Whether 
this method of interpreting ſtatutes be eſtabliſhed 
upon any rule or maxim of law, I do not _ 4 
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but to me it ſeems directly contrary to common 
ſenſe 3; and therefore I muſt ſtil] continue to think, 
it has always been held as a maxim of ſtate in this 
kingdom, that the Prince of Vales ought to have 
a ſufficient independent eſtate of his own; and that 
this maxim, and the wiſdom and policy upon which 
it is founded, were the chief cauſes of all thoſe ſet- 
tlements that have been made. 

A yearly allowance, or an annuity depending 


upon the will and pleafure of the King, might 


perhaps enable the Prince, if he reſolved to ſpend 
the whole yearly as it comes in, to live in as grand 
a manner, as an annuity of the ſame value ſettled 
upon him independently and for life; but as an an- 
nuity depending upon the will of any man muſt 
be precarious and uncertain, no man of common 
prudence will reſolve to ſpend the whole yearly : 


He will look on it as a ſun-ſhine, upon the conti- 


nuance of which he can have no dependence, and 
that therefore he ought to ſave as much as poſſible, 
in order to provide for a cloudy or a rainy day, 
Beſides, Sir, an annuity of ſuch a nature looks ſo 
very like a penſion, it would be inconſiſtent with 
the honour of the nation to ſuffer, that the heir ap- 
parent to the crown ſhould have nothing elſe 0 
depend on: It would even be inconſiſtent with 
our conſtitution. In this kingdom we do not ad- 
mit the Judges of our common- law courts, to de- 
pend upon the precarious will and pleaſure of the 
King, and ſhall we admit or ſuffer that the Prince 
of Wales, who is one of the Judges of the ſupreme 
and higheſt court of Judicature ia the nation, 
ſhould have nothingelſe to depend on? Therefore 
we muſt conclude, that from the eſtabliſhed max» 
ims of the kingdom, from a continued ſeries of 


precedents for a great many ages paſſed, and from 


the very nature of our conſtitution, the Prince of 
Wales has a right to a ſufficient and independent 
ſettlement 3 and that the Parliament may interpoſe 
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for making that right effectual, has been ſhewn 
from many precedents. 

It is true, Sir, this likewiſe has been objected 
to, and it has been ſaid, that the Parliament has 
ſeldom or never interpoſed, but when deſired or 
prompted by the crown to do ſo; or otherwiſe, 
that the precedents are ſuch as ought not to be 
drawn into example. Sir, there is not one of the 
precedents which have been mentioned, that ap- 
pears to have been founded upon any. meſſage 
trom the crown. The motion was perhaps, in 
ſome of them, made by one who was known to 
be a courtier, but can it be ſaid that the motion's 
being made by a courtier, without ſo much as ſig- 
nifying he had any authority from the crown for 
that purpoſe, would have made it proper for the 
Parliament to have agreed to a motion, which it 
would not have been proper for them to have 
agreed to, if the ſame had been made by any other 


perſon, or by one who was not known to be a 


courtier ? Therefore we muſt ſuppoſe, that with- 
out any regard to the mover, the Parliament ap- 
proved of the motion, and thought it ſuch a one 
as was proper for them to agree to; and from 
thence we muſt conclude, that every one of the 
precedents, mentioned in the beginning of this 
debate, 1s a good precedent for the addreſs pro- 
poſed. | | | 

But unluckily, Sir, for the gentlemen of the 
other fide of the queſtion, there are, I think, very 
ſufficient reaſons tor believing, the addreſs or peti- 
tion of Parliament, for having Richard, the ſon of 
the Black Prince, created Prince of Wales, was re- 
ſolved on by Parliament without any direction 
from, nay, probably in oppoſition to the court at 
that time; for it appears from our records, that 
that young Prince was ſent to Parliament at the 
deſire, and upon a petition of the Commons; and 
when the Parliament addreſſed for having him 
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created Prince of Males, the King's anſwer ſhews 
he was not very well pleaſed with the addreſs ; for 
in his anſwer he tells them, the creating.of a Prince 
of ales no way belonged to the Parliament, but 
to the King only; which is an anſwer it can hard- 
ly be fuppoſed he would have made, it the addreſs 
of Parliament had proceeded from his authority, 
or had been moved for with his approbation : 
Then again, from the circumſtances of the court 
at that time, it is not probable the King would 
have been ſo forward in creating his grandſon 
Prince of Wales, if he had not been forced to it 
by his Parliament; for it is certain, that King, in 
his old age, fell into a ſort of love-dotage, and 
gave himſelf intirely up to the management of his 
miſtreſs Alice Pierce, and his ſecond fon the Duke 
of Lancaſter, which raiſed a moſt reaſonable jea- 
louſy in Edward the Black Prince, who was then 
upon his death-bed, and therefore could not but 
be anxious about the ſafety and right of his only 
ſon Prince Richard, whom he found he was ſoon to 


Teave a child in the hands of a doting grandfather, 


and an ambitious aſpiring uncle. For this reaſon, 
it is thought, he applied privately to Parliament, 
and they obliged the King to ſend his ſecond ſon 
abroad, and to baniſh his miſtreſs and her tavou- 
rites from court, which happened only about a 
year before the Black Prince's death; but no ſoon- 
er was that Prince dead, than the King recalled 
this Duke of Lancaſter ; and Alice Pierce and her 
favourites reſumed their places and their in- 
tereft at court; inſomuch that a member of the 
houſe of Commons was impriſoned for having 
ſpoke freely againſt her in Parliament, and was 
actually a priſoner when Prince Richard was creat- 
ed Prince of Wales ; which ſhews that the King 
was then very much under her management; and 
it is not very probable ſhe would adviſe the King, 
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to be ſo very ſpeedy in conferring that honour on 
Prince Richard, ſince ſhe could not but be ſenſible 
that young Prince's father had been the cauſe of 
her having been baniſhed the court. For theſe 
reaſons, I think it may moſt probably be preſu- 
med, that both the motions in favour of Prince 
Richard, both that for his coming to Parliament, 
and that for creating him Prince of Males, were 
made and carried in Parliament in oppoſition to 
the court at that time. This fully juſtifies the mo- 
tion now made, and ſhews we have a right and a 
power to interpoſe in favour of the heir apparent 
to the crown, without any previous conſent or ap- 
probation from the crown; and I hope it will not 
be ſaid of the reign of Edward III. as has been 
ſaid of the reign of Henry VI. that nothing that 
happened in that reign ought to be made a prece- 
dent for any thing in the preſent reign. 

But, Sir, even with reſpect to the reign of 
Henry VI. for as unfortunate, for as tempeſtuous 
a reign as it was, there were many things then 
done by Parliament, which ought to be made, 
which, I hope, always will be followed as good 
precedents, as often as the Parliament has the ſame 
occaſion, When the nation has the good fortune 
to be under a wiſe and prudent adminiſtration, the 
Parliament has. never an occaſion to exert any of 
its extraordinary powers. It is in a weak reign, 
or under a wicked adminiſtration, we are to look 
for the powers of Parliament; it is in tempeſtuous 


times the State flies to Parliament for preſervation; 


there, I truſt in God, the State ſhall always find it, 
and then the power of Parliament can be, bounded 
by nothing but the good of the public. T0 
Another precedent, which we are told ought not 
to be followed, is that which happened in the 
reign of King William; and why is not this to be 
followed? Becauſe it produced a porogation. Sir, 


I ſay for that very reaſon it ought to be highly ap- 
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* plauded, and ought to be followed. Can it be 
+ ſaid that the Princeſs Anne of Denmark ought not 
to have had ſome additional ſettlement made upon 
her? Would not ſuch a negle& have been a ble- 
miſh upon the glory of that reign ? Vet that wiſe 
and great King, by the advice of ſome weak or 
malicious fayorites, would probably have com- 
mitted that error, or at leaſt would have omitted 
that duty, if it had not been for the honour, the 
fidelity, and the obſtinacy of his Parliament, They 
thought it was what the King ought to do, they 
therefore thought it was their duty to adviſe him to 
do it, they inſiſted upon it, notwithſtanding the 
King's diſpleaſure, and by diſobliging hia they 
put one of the greateſt obligations upon him ; be- 
cauſe they at laſt prevailed on him to do that 
which was right. The behaviour of that Parlia- 
ment is therefore a glorious example, which, I 
hope will be followed by this. I can haye no 
apprehenſion that an unſeaſonable prorogation will 
be the conſequence of our agreeing to this mo- 
tion; but if it ſnould, it can be no reaſon againſt 
our agreeing to the motion: It would be a ſtrong 
reaſon for our reſuming the affair, and agreeing to 
a motion of the ſame nature the very firſt day of 
the next ſeſſion. 

© But we have been told, Sir, there may be a rea- 
ſon for the Parliament's interpoſing between a 
King and his preſumptive heir, which can never 
hold with reſpect to a King and his eldeſt ſon ; 
becauſe it is not ſo natural for a man to provide ho- 
nourably for his preſumptive heir, as it is to pro- 
vide for his own children. Suppoſe then a King, 
who has no children, does chat honourably 
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for his preſumptive heir, what is it that gives the 
Parliament a right to intermeddle? Is it not the 
right which that preſumptive heir has by the con- 
ſtitution and maxims of this kingdom to a ſuffi- 

cient independent ſettlement, and the power the 
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Parliament has to ſee that right made effectual? 
And has not the heir apparent as good a right, by 
the conſtitution and maxims of this kingdom, to 
a ſufficient independent ſettlement, as the heir pre- 
ſumptive ? Surely he has: he has not only the 
ſame right by the maxims of the kingdom, but 
alſo an additional right by the laws of nature; and 
if the King his father ſhould neglect or refuſe to 
give him his right, which may certainly happen, 
ſome time or other, to be the caſe, has not the Par- 
liament a power to ſee that right at leaſt, which 
he has, by the maxims of the kingdom, made 
effectual? To ſay they have not, would be to 
tell us, that where the maxims of the kingdom 
only are neglected, the Parliament may inter- 
poſe, in order to procure a remedy; but where 
both the laws of nature, and the maxims of the 
kingdom are neglected, the Parliament cannot in- 
terpoſe, nor make the leaſt ſtep towards procu- 
ring a remedy. n 
* To avoid falling into ſuch a palpable abſurdity; 
we are told, that common decency does not admit 
of the Parliament's interpoſing between father and 
fon; that it would be intermeddling in the King's 


domeſtic affairs, and preſcribing to his Majeſty 
what proviſion he ſhould make for his children; 


and laſtly, that tho? the Parliament may have a 
right to offer advice to their Sovereign in affairs 
which regard his political and royal capacity, yet 
they never ought to offer advice to him in any af- 
fairs which regard only his natural and paternal 
capacity, As for common decency, Sir, it can 
never be inconſiſtent with a man's duty ; therefore 
if it be the duty of Parliament to interpoſe ſo far 
between the King and his eldeſt ſon, as to adviſe 
the father to make that ſettlement upon his eldeſt 
ſon, which he is bound to make by the maxims 
and the laws of his kingdom, common decency 
can never forbid or prevent the performance of 


that 
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that duty, nor can any humble and reſpectful ad- | 
dreſs or petition from Parliament ever be called a | 
preſcribing to the King what proviſion he ſhould | 
make for any of his children; but if it ſhould, the | 
Princes and Princeſſes of the royal Family are in | 
« ſome manner the children of the nation, as was [ 
in a late caſe moſt ſolemnly decided; they are | 
£ all ſo much the children of the nation, that the | 
© nation is in honour bound to ſee them provided for | 
in a manner ſuitable to their high birth; therefore 
the Parliament has ſome ſort of right to preſcribe 
« what may be deemed an honourable proviſion for 
every one of them; they are to give that provi- 
« ſion, and ſurely they have a right to ſee what they 
give, properly applied. But with reſpect to the 
d eldeſt ſon, and heir apparent of the crown, it has 
© been made ſo fully appear, and has been fo gene- 
< rally admitted, that the nation has a concern in 
« ſeeing him honourably provided for, that I am ſur- 
« priſed to hear it ſo much as inſinuated, that an ad- | 
« dreſs for that purpoſe would be an intermeddling | 
in the King's domeſtic affairs, or in thoſe affairs 
which regard only his natural and paternal capaci- 
« ty: It is an affair which regards his Majeſty's po- 
« litical and royal capacity, as much as it does his 
natural and paternal capacity; and therefore the 
Parliament has as good a right to offer their advice 
in that affair, as they can have in any other. 

T hope, Sir, I have now, to the ſatisfaction of 
every gentleman in the houſe, eſtabliſned his Roy- 
al Highneſs the Prince of Wal:ss right to a ſuf- 
ficient and independent ſettlement by the maxims 
of the kingdom ; and, I hope, I have equally 
eſtabliſhed the power the Parliament has to inter- 
poſe, at leaſt by an addreſs, in order to ſee that 
right made effectual, both from precedent, and 
from the nature of the thing itſelf. * [Now with 


* The remainder of this paragraph, and the two follewing ones, wer- 
by Lord Carteret, in the Houſe of Peers, in anſtver to what was e 
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reſpect to the right which his Royal Highneſs 
may have to ſuch a ſettlement, either in law or 
equity, from the method in which the civil liſt is 
now eſtabliſhed, and from the ſtatutes by which 
that eſtabliſhment was made, I hope no gentleman 
expects we are bound to make out that right in the 
ſame manner it would be, or ought to be made 
out, in any of the courts in Weſtminſter- ball; and 
therefore, I believe, I need not take any notice of 
that Jearning, which has been made uſe of to prove 
he has not ſuch a right, as would be recoverable in 
any of the courts below. It may be true that he 
has no ſuch right as would intitle him to ſue and 
recover in any of the courts in Veſtminſter- hall, 
and yet he may have a right both in law and 
equity, and ſuch a right as the Parliament are 


bound to ſee made effectual. The courts of com- 


mon law, we know, are confined to very ſtrict 
rules, it is neceſſary they ſhould be ſo; but in 
Parliament, we are bound to follow juſtice and 
equity wherever we can find it, and to adminiſter 
it impartially when we have found it: In ſo doing 
we ſhew a proper regard to the honour and in- 
tereſt of the crown, as well as the liberties and 
properties of the ſubject; and while his Majeſty's 
miniſters are as loyal as his faithful Commons 
have always ſhewed themſelves to be, the general 
equity of an act of Parliament will be as facred, 
as religiouſly obſerved, and as cloſely adhered to 
at St. James's as the words of it are in Weſtmin- 

fter-hall. 
« But, Sir, aotejichfination the narrow limits our 
Judges at common law have confined themſelves 
to, notwithſtanding their cloſe adherence to the 
letter of the law, I can hardly believe they will 
give it as their opinion, that the Prince of Wales 
has no right, either in law or equity to ſupport 
out of the civil liſt revenue; becauſe he has cer- 
+ tainly 
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tainly as good a right to that ſhare of the civil liſt 
revenue, which was intended for him by Parlia- 
ment, as they have to the ſalaries they enjoy. 
Neither his right nor their right, is founded upon 
the expreſs words of any ſtatute, they are both 
founded upon the meaning and intention of the 


by which the civil liſt is eſtabliſhed, and they muſt 
ſtand and fall together. I do not mean to ſay that 
our learned Judges would at any time be byaſſed 
in their opinion by their own intereſt, I am ſure 
the preſent would not. No, Sir, they certainly 
think, and every man, I believe, thinks, they have 
both a legal and an equitable right to the ſalaries 
they now enjoy, and as the Prince of Males's right 
ſtands upon the ſame foundations, they would cer- 
tainly judge of it as they do of their own, and 
would conſequently give it as their opinion, that 
it was a right founded both on law and equity. 

« Surely, Sir, neither the Judges in Meſiminſtor- 
hall, nor any lawyer, nor any man in the kingdom, 
can ſay, the Prince of Wales has no right to have 
a neceſſary ſupport allowed him out of the civil 
liſt, The gentlemen of the other ſide of the quel- 
tion do not pretend to ſay any ſuch thing; they 
have even told us, the eldeſt ſon of every landed 
gentleman in England ought to be ſupported out 


of his father's eſtate, and that the ſupport ought 


to be according to the character and circumſtances 
of the family; but ſay they, he has no legal or 
equitable right to any particular ſhare of his fa- 
ther's eſtate, or to any ſhare but ſuch as his father 
leaſes toallow him, unleſs that right be eſtabliſhed 
y ſome ſettlement agreed to by the father. Is 
not this, Sir, to tell us, the ſon has a right and no 
right? He hasa right to be ſupported out of his 
father's eſtate, but he has no right to that ſupporr, 
unleſs his father pleaſes to allow it him. This 
| method 
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method of arguing might, for what I know, be of 
ſome weight in Weſtminſter-ball, but ſurely, it can 
be of no weight in this houſe. If a ſon has a 
right to be ſupported out of his father's eſtate, ac- 
cording to the character and circumſtances of the 
family, he certainly has both a legal and an equi- 
table right to that particular ſhare of his father's 
eſtate, which bears a juſt proportion to, and is de- 
termined by the character and circumſtances of the 
family; and if the father does not allow him that 
ſhare, he certainly with- holds his right from him. 
This right may perhaps not be recoverable in any 
of the courts of Meſtminſter-hall; but there are 
many good and juſt rights, which are not made 
recoverable in Wltminſter-hall , becauſe the making 
them recoverable there, would occaſion ſuch a 
multitude of law-ſuits, as would be inconſiſtent 
with the general good of ſociety. The right a 
man has to gratitude in return for benefits beſtow- 
ed, is not recoverable by any action or ſuit at 
Jaw, yet that right is as good and as equitable a 
right as any right a man can have. In the fame 
manner, the right the Prince has to a ſufficient in- 
dependent ſettlement out of the civil liſt revenue, 
is a good and an equitable right, and tho' it be 
not recoverable at law, yet it is ſuch a right as 
may be regarded, and ought to be enforced by 
Parliament. ] 
But to make ſtill a farther uſe of the rights of 
private men, in order to clear up the right now 
under our conſideration ; ſuppoſe, Sir, a country 
gentleman has a ſmall eſtate and a great number 
of children; ſuppoſe a neighbouring gentleman, 
or a relation, of a plentiful eſtate and bountiful diſ- 
poſition, tiles notice of his neighbour's or his re- 
lation's difficulties, and in order to relieve him, 
and enable him to ſupport his family, ſettles a 
large annuity upon him for life ; and ſuppoſe that 
in the deed for eſtabliſhing chat annuity it is ex- 
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presſly mentioned, that the annuity was granted him 
in order to enable him to ſupport and provide ho- 
nourably for his family; I ſhould be glad to know 
whether the eldeſt ſon of that country gentleman 
would have any right to be ſupported out of that 
annuity, and what ſort of right he would have? 


I believe in that caſe, he would have not only a 


right eſtabliſhed upon the general principles of 
equity, but ſuch a right as would be recoverable 
in the court of Chancery, eſpecially if the granter 
of the annuity joined with him in the complaint. 
And I am very certain, if the annuitant ſhould 
waſte his annuity, and neglect to provide ſufficient- 
ly for his children, eſpecially for his eldeſt ſon, 
the granter would have a right to complain, or at 
leaſt to adviſe, or deſire of him, that he would 
apply the annuity to thoſe uſes for which he had 
granted it; and his giving ſuch an advice would 
be abſclutely neceſſary, if he intended that the 
annuitant's eldeſt ſon and apparent heir ſhould 
likewiſe be his heir, and next ſucceſſor to his eſtate. 
This is ſo appoſite to the caſe now before us, that 
I need not make any application. It not only 
ſhews that the Prince has a right to a ſufficient ſet- 
tlement out of the civil liſt revenue, but it ſhews 
that we have a right, that we are in duty bound 
to interpoſe, in order to ſee that right made ef- 
fectual. | | 

Thus, Sir, it appears the Prince has a right to 
be ſupported out of the civil liſt revenue, by the 
general maxims of the kingdom, and allo by the 
meaning and intention of thoſe very ſtatutes, by 
which the preſent civil liſt was eſtabliſhed ; and if 
he has a right to any ſupport, he has certainly a 
right to a ſufficient ſupport, to ſuch a ſupport as 
the high character of the royal family of Great 


« Britain may require, and the preſent circumſtances 
© of the civil liſt revenue will admit of; therefore, 
if the ſettlement propoſed, by the meſſage now 


« before 
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before us, to be made, be not ſufficient, the meſſage 


is ſo far from being an argument againſt, that it is 


one of the ſtrongeſt arguments that can be thought 
of, for the motion; becauſe it ſhews that without 
the interpoſition of Parliament, his Royal High- 
neſs is not to have, nor can expect a ſufficient ſet- 
tlement. That the ſettlement propoſed to be made 
upon his Royal Highneſs by this meſſage, is not 
ſufficient, has been in ſome meaſure acknowledged 
by the honourable gentleman who delivered us the 
meſſage ; but farther, Sir, it has been expreſly 
acknowledged by the King himſelf. By the re- 
gulation and ſettlement of the Prince's houſhold, 
as made ſome time ſince by His Majeſty himſelf, 
the yearly expence comes to 63,0001.” without 
allowing one ſhilling to his Royal Highneſs for 


acts of charity and generoſity. By the meſſage 


now before us, it is propoſed to ſettle upon him 
only 50,0001. a year, and yet from this ſum we 
muſt deduct the land-tax, which at two ſhillings 
in the pound amounts to 50007. a year, we muſt 
likewiſe deduct the ſix- penny duty to the civil liſt 
lottery, which amounts to 1250/7. a year, and alſo 
we muſt deduct the fees payable at the Exchequer, 
which will amount to about 7530. a year more 
all which deductions amount to 7000 J. a year, 
and reduces the 50,0001. a year propoſed to be 
ſettled upon him by the meſlage, to 43, 000 J. a 
year: Now as his Royal Highneſs has no other 
eſtate but the Dutchy of Cornwall, which cannot be 
reckoned at the moſt above 9oOO . a year, his 
whole yearly revenue can amount but to 52,000 /. 
a year; and yet the yearly expence of his hou- 
ſnold, according to His Majeſty's own regulation, 
is to amount to 63,0001, a year, without allowing 
his Royal Highneſs one ſhilling for the indulgence 
of that generous and charitable diſpoſition with 
which he is known to be indued, to a very emi- 
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nent degree. Suppoſe then we allow him but 
10,0001, a year for the indulgence of that laudable 
diſpoſition, his whole yearly expence, by His Ma- 
jeſty's own acknowledgment, muſt then amount 
to 73, ooo l. a year, and his yearly income, accord- 
ing to this meſſage, can amount to more than 
52,0001, a year. Is this, Sir, ſhewing any reſpect 
to his merit? Is this providing for his generoſity? 
Is it, not reducing him to a real want, even with 
reſpect to his neceſſities, and conſequently to an 
unavoidable dependence, and a vile, a pecuniary 
dependence too, upon his father's miniſters and 
ſervants. I confeſs, Sir, when I firſt heard this 
motion made, I was wavering a good deal in my 
opinion; but this meſſage has confirmed me: I 
now ſee that without the interpoſition of Parlia- 
ment, his Royal Highneſs che Prince of Wales, 
the heir apparent to our crown, mult be reduced 
to the greateſt ſtaits, the moſt inſufferable hard- 
ſhips. 

6 Alter what I have ſaid, Sir, I think I need not 
take up your time with ſhewing the yearly value 
of the ſettlements made upon former Princes of 
Wales ; the inſufficiency of the ſettlement propo- 
ſed for the preſent, is ſo demonſtrable from the 
calculations and accounts I have laid before you, 
that there is no occaſion for having recourſe to 
former precedents, for ſhewing that inſufficiency 3 
yet I cannot omit taking notice to you, that the 
revenue enjoyed by the late King James while 
Duke of York, tho* but preſumptive heir of the 
crown, amounted to 104, oool. a year; and the re- 
venue enjoyed by the preſent King, while Prince 
of Wales, amounted to upwards of 100, ooo l. a 
year; which I take notice of, in order to ſhew 
you, that His Majeſty did not propoſe any thing 
extraordinary or extravagant, when he regulated 
and ſettled the houſhold for his preſent Royal 
Highneſs, 
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I come now, Sir, to the laſt queſtion, and 
which I take to be indeed, the only queſtion in 
this debate, which is, Whether it be poſſible for 
his Majeſty to ſpare more than 50,0007. a year 
for his royal Highneſs from the civil liſt, as it now 
ſtands eſtabliſhed ? And this queſtion I ſhall conſi- 
der in two methods; firſt, by ſhewing that the 
civil lift, as now eſtabliſhed, muſt amount to 
above 100, oo0 l. a year more than was eyer had 
or enjoyed by his late Majeſty; and next, by ſup- 
poſing that it amounts to no more than was enjoy- 
ed by his late Majeſty. In the firſt method, Sir, 
let us remember, it was acknowledged in Parlia- 
ment before the late Gin Act was paſſed, that the 
produce of the whole taxes, exciſes, and duties, 
appropriated to the civil liſt, amounted to 8 18, oool. 
a year: I believe it will be admitted that the 
70,0001. a year granted by that act to the civil 
liſt, and made payable out of the aggregate, or 
rather out of the ſinking fund, does more than 
compenſate the loſs the civil liſt ſuſtained by 
tak ing from it the duties on ſpirituous liquors, in 
which caſe the increaſe of the exciſe upon beer and 
ale, occaſioned by the preventing the retail of ſpi- 
rituous liquors, muſt wholly be a neat profit to 
the civil liſt: The increaſe of the exciſe upon beer 
and ale, if I am rightly informed, amounted for 
the very firſt quarter, I mean from Michaelmas to 
Chriſtmas laſt, to near 30, ooo J. one half of which 
goes to the civil liſt ; ſo that we may reckon the 
civil liſt has got by the Gin Ad, an addition of at 
Jeaſt 60,000 l. a year: beſides what is got by the 
increaſe of the Wine - licence: duty, which eve 

one knows has been greatly increaſed by prohibit- 


© ing the retail of ſpirituous liquors. Then, Sir, 


let us recollect, that a little before his preſent Ma- 
jeſty's acceſſion, the civil liſt was diſcharged of 
36, 200. a year in penſions, which during the 

« greateſt 
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greateſt part of his late Majeſty's reign, were paid 
out of the civil liſt, but ever ſince his Majeſty's 
acceſſion have been a burden upon, and paid out 
of the public ſervice. Let us add together theſe 
three ſums of 818,0007. 60, ooo J. and 36,200 l. 
and they amount to 914, 200 l. which, according 
to the higheſt probability, we muſt allow to be 
the yearly amount of the civil liſt revenue, as now 
eſtabliſhed, and which is 114,000/. a year, more 
than was enjoyed by his late Majeſty, even includ- 
ing all the particular grants that were occaſionally 
made to the civil liſt in his reign, 

But, Sir, this is not all, his preſent Majeſty has 
had one very extraordinary grant of 115,000 /. 
made to the civil liſt; and the $0,000 l. granted 
as a fortune to the Princeſs Royal, may properly 
be ſaid to have been an extraordinary grant to 
the civil liſt 3 for tho? I am far from finding fault 
with that grant, yet as the civil liſt was granted, 
in order to enable his Majeſty to make an honour- 


able proviſion for his whole royal family, that 


Princeſs's marriage - proviſion ſhould have been 
paid out of the civil liſt; and fince the public took 
It upon them, it ought to be looked on as a new 
and an extraordinary grant made to the civil lift, 
Then, Sir, I muſt not forget another yearly ad- 
dition, which may be looked on as a very great 
ſum, conſidering from whence it comes, I mean 
a ſum of 40,000 /. a year from Scotland, which is 
now a yearly addition to the civil liſt. I will not, 
indeed, take upon me to ſay, that the whole, or 
any part of that ſum is brought in ſpecie to Lon- 
don; but if it is laid out for paying penſions in 
Scotland, which muſt be paid yearly out of the 
civil liſt revenue, I may take upon me to fay, it 
prevents an equal fum from being ſent yearly in 
ſpecie from London. From all which conſidera- 
tions I think it is evident, his preſent Majeſty has 
Vol. XIV. Gg above 
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© above 100,0007. a year more than his late Ma- 
« jeſty ever enjoyed; and therefore we mult con- 
© clude, he may eaſily ſpare 100, ooo J. a year for 
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the uſe of his Royal Highneſs, without any great 
frugality or good management, and withour con- 
tracting any part of that expence which was found 
neceſſary in the late reign, I am now, Sir, to 
make a ſuppoſition, which, I believe, no gentle- 
man that hears me will join with me in: I am to 
ſuppoſe that the civil liſt revenue, with all the ad- 
ditions and improvements lately made to it, does 
not produce one ſhilling more than his late Ma- 
jeſty enjoyed, including the ſeveral occaſtonal 
grants that were made to him: in ſhort, I am to 
ſuppoſe, it does not produce one ſhilling more than 
800,000 J. a year; and if upon this ſuppoſition, 
I can ſhew, that with tolerable management, it 
may ſpare 100,000 l. a year to the Prince, I am 
ſure every gentleman will conclude, his Royal 
Highneſs ought to have at leaſt that ſum ſettled 
upon him; and the oppoſition that has been made 
to this motion, and the meſſage we have received, 
will be additional arguments for having that ſum 
ſettled upon him in the moſt independent man- 
ner. We may remember, Sir, or at leaſt we may 
ſee by the journals, that when the 7oo, ooo l. a 
year was ſettled upon his late Majeſty, the ſtate 
of the King's houſhold, and alſo the ſtate of the 
Prince of Wales's houſhold, and the whole articles 
of expence neceſſary for ſupporting the honour 
and dignity of the crown, or of the heir apparent, 
were very minutely 'and maturely examined into 
and conſidered, and upon that minute and ſtrict 
examination it was found, that 600,000/7. a year 
was ſufficient for ſupporting the honour and dig- 
nity of the crown, and that 100,000 /. a year 
was the leaſt that was neceſſary for ſupporting the 
honour and dignity of the heir apparent. In the 
calculations made at that time, we are not to ſup- 
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DEBATES: 

poſe, the Parliament reſtricted themſelves to the 
nett ſum which appeared to be neceſſary for ſup- 
porting the King's houſhold and civil government. 
We cannot ſuppoſe any ſuch thing, becauſe the 
nett ſum, found neceſſary for that purpoſe in the 
late Queen's time, appears never to have exceed- 
ed 430,000 l. a year; and in the firſt year of the 
late King, the whole expence of his houſhold and 
civil government amounted to but about 453,000, 
ſo that if they had reſtricted themſelves to the nett 
ſum which appeared to be neceſſary for ſupporting 
the King's houſhold and civil government, they 
could not have computed the ſum neceſſary for 
that purpoſe at above 460,000. a year; but they 
conſidered that ſomething was to be allowed year- 
ly for acts of generoſity and charity, and ſome- 
thing was likewiſe to be allowed yearly for what 
is called ſecret ſervice money ; for both which, 
it ſeems, they computed 140,000 J. a year would 
be ſufficient, and therefore reckoned that a groſs 
ſum of 600,000 /. a year would be ſufficient for 
ſupporting the honour and dignity of the crown, 
to which they added 100,000/. a year more for 
the ſupport of the Prince of Wales. | 
The 140,000 l. a year allowed for acts of ge- 
neroſity, and for ſecret ſervice money, was then 
thought to be a very large and a very ſufficient 
allowance; and from the experience of the former 
reign, from the experience of the reign of Queen 
Anne, there was good reaſon to think it a very 
ſufficient allowance; for in all that reign, beſides 
what was allowed for ſecret ſervice money to the 
Generals of our armies, and moſt profitably, moſt 
gloriouſly for the nation beſtowed by them, or 
at leaſt by one of them, I mean our General in 
Flanders, there appeared to be but two ſums given 
to any ſecret or unknown uſes, and theſe were 
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the one was a ſum only of 1200 J. and the other 
of 5001. only; and even as to theſe, upon a par- 


ticular and private inquiry, it appeared, the firſt 
had been iſſued for entertaining Prince Eugene, 
when he did this nation the honour of a viſit, and 
the other had been made a preſent of to one of the 
Queen's own relations. From hence, I ſay, the 
Parliament had good reaſon to think that 140,000 /. 
a year was a ſufficient allowance to his late Ma- 
jeſty for acts of generoſity, and for ſecret ſervice ; 
but I do not know for what reaſon, or by what 
fatality, the branch of the civil liſt expence, called 
ſecret ſervice money, increaſed prodigiouſly in 
the late reign 3 it increaſed ſo prodigiouſly, Sir, 
that in four years, from the year 1721, to 1725, 
that branch of the civil liſt expence amounted to 
2,728,000 J. which was at a medium 682,000 J. 
a year; as appeared by an account which hap- 
pened by ſome chance or other to be laid before 
Parliament. By that account it appeared, that 
vaſt ſums of money had been given for purpoſes 
which no-body underſtood, and to perſons whom 
no- body knew, or had ever heard of; for which 
reaſon, in the beginning of the following ſeſſion, 
the account having been laid before the houſe at 
the very latter end of the former ſeſſion, ſeveral 
gentlemen had a mind to have taken it into conſi- 
deration; but this inquiry was warded off, by 
telling them, the Parliament could not take into 
their conſideration any account that had been pre- 
ſented to a former ſeſſion. 
It is to this only, Sir, we are to impute the ne- 
ceſſity of making any new grants to the civil liſt 
in the late King's reign ; for as to the viſible ex- 
pence of the King's houſhold and civil govern- 
ment, it was no way increaſed, or at leaſt not con- 
ſiderably increaſed, above what it was in the for- 
mer reign, or in the firſt year of his own 3 and as 
the viſible expence of his preſent Majeſty's m_ 
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hold and civil government is no way, or but very 
little, increaſed above what the expence of the late 
King's houſhold and civil government amounted 
to, even ſuppoſing the preſent civil liſt revenue 
to amount to no more than 800,000 l. a year, we 
muſt conclude that 100, ooo. a year may be eaſi- 
ly ſpared out of it for the uſe of the Prince of 
Wales ; for allowing 460,000 l. a year to be now 
neceſſary for ſupporting the nett charge of the 
King's houſhold and civil government, which is 
30,000 l. a year more than it amounted to in the 
late Queen's reign, and 7000 l. a year more than 
it amounted to in the firſt year of the late King's 
reign ; allowing 50,0001, a year for the Queen; 
allowing 50,0007. a year for Prince William, 
the Princeſſes, and for a proportionable addi- 
tional allowance for bed and board, and other 
extraordinary expences in the ſeveral palaces ; 
and allowing 100,000/,. a year for the Prince of 
Wales ; his Majeſty has remaining 140, ooo J. a 
year to be employed in acts of generoſity, and 
in ſecret ſervice, which 1s as large a ſum as the 
Parliament thought neceſſary for that purpoſe in 
the beginning of the late reign, and is, in my 
opinion, a larger ſum than can in the time of 
peace be wiſely or prudently employed in that 
way, eſpecially conſidering his Majeſty's nume- 
rous iſſue, and the great expences which do, and 
muſt neceſſarily attend an honourable proviſion 
for his whole royal family. 

From the account I have given you, Sir, of the 
prodigious increaſe of ſecret ſervice money in the 
late reign, we may more clearly ſee, than perhaps 
we could do before, what was the intention of that 
Parliament, which eſtabliſhed the preſent civil liſt 
upon his Majeſty, and what was then meant by the 
experience of paſt times; and therefore I ſhall take 


the liberty to explain myſelf upon that head. The 


« ſurprizing account of the ſecret ſervice money 1 
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have mentioned, was then freſh in every man's 
memory 3 it had been under their conſideration 
but a year or two before, and the extraordinary 
amount of that account had been ſo much and ſo 
lately found fault with, that they would not cer- 
tainly have agreed to ſettle upon his preſent Ma- 
jeſty as large a civil liſt as had been ſettled and 
given to the late King, but that they conſidered, 
that his Majeſty had a Queen conſort, and ſeveral 
younger children to provide for, and therefore 
could not allow his miniſters to run into any ſuch 
extraordinary expence, with reſpect to ſecret ſer- 
vice money, but would apply what might and 
ought to be ſaved upon that article, to the makin 
of an honourable proviſion for the Queen conſort, 
and for his younger children. As his late Majeſty 
had in the whole but 700, ooo l. a year, as that re- 
venue had enabled him not only to ſupport the ho- 
nour and dignity of the crown, but to employ a 
much larger ſum in ſecret ſervice money than had 
ever before been, or ever could for the future be 
neceilary or fate in this kingdom, according to the 
opinion of many geatlemen in both houſes of Par- 
liament, thoſe gentlemen could not, from the ex- 
perience of paſt times conclude, that 700, ooo l. a 
year would be neceſſary for his preſent Majeſty, 
if they had not conſidered, as I have ſaid, that his 
preſent Majeſty had a Queen conſort and ſeveral 
younger children to provide for, and that what- 
ever could be ſaved out of the ſums, needleſsly, as 
they thought, expended in ſecret ſervice money by 
his late Majeſty, might be uſefully employed by 
his preſent Majeſty, in making an honourable pro- 
viſion for his royal family; therefore, and for this 
reaſon only, they agreed to the ſettling 700, ooo. 
a year upon his preſent Majeſty for ſupporting the 
honour and dignity of the crown, and providing 
for his royal family; and to this ſum 100,0007. a 
year more was added, in order that he might ſettle 
upon 
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upon the Prince of Wales, as ſoon as he came to 
England, the ſame revenue he had himſelf enjoyed 
in the life-time of his father. 

From this ſtate of the caſe, I think, we may 
evidently fee, what the Parliament then meant by 
the experience of paſt times, and what they in- 
tended with reſpect to the Prince of Wales; but, 
Sir, to put this matter in another and yet a clearer 
light, I ſhall beg leave to divide the civil liſt reve- 
nue, ſettled and occaſionally granted to his late 


Majeſty, into three parts; one part amounting to 


460,000. a year, is that which was applied for the 
ſupport of the King's houſhold and civil govern- 
ment, and was a little larger than had ever before 
been found neceſſary for that purpoſe ; the other 
part, amounting to 100, oool. a year, is that which 
was ſettled, and had, during the whole reign of the 
late King, and indeed I may ſay ever ſince the be- 
ginning of the reign of King Charles the ſecond, 
been deemed the leaſt ſum that was neceſlary for 
ſupporting the honour and dignity of the heir ap- 
parent to the crown; and the remaining third part, 
amounting to 240, ooo l. a year, is that which was 
allowed to his late Majeſty for acts of generoſity 
and charity, and for ſecret ſervice money, but had 


always been thought by moſt men without doors, 


and I believe by moſt within, to be too large a ſum, 


and was really, at leaſt, twice as large a ſum as had 


ever been allowed for theſe purpoſes to any former 
King of this nation. Upon his preſent Majeſty's 
acceſſion it appeared, that he was ſubject to a charge 
which the late King was free from, I mean that of 
roviding for his Queen and younger children; 
yet he neither aſked, nor did the Parliament grant 
him any greater civil liſt revenue than the late Kin 
enjoyed. This additional charge, which the preſent 
King was then ſubject to, was therefore certainly 
intended, both by King and Parliament, to be 
thrown upon ſome one, or ſome two of the three 
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parts into which I have divided the late King's 
civil liſt revenue, or upon the three jointly ; and 
conſidering the circumſtances of theſe three parts, 
which were then exactly as I have repreſented them 
to you, I muſt refer to every gentleman that hears 
me, whether ir is not moſt probable, that both 
King and Parliament intended to throw this addi- 
tional charge either ſolely upon the third part, or 
upon the firſt and third jointly? Is there not all 
the reaſon in the world to preſume, that both King 
and Parliament then intended, that the ſecond 
part ſhould be intirely free from this additional! 
charge? And is not this ſtill more probable, on 
account of the Prince of Wales's being then aCtu- 
ally come to man's eſtate, and the whole nation in 
daily hopes of ſeeing him married, and ſoon bleſſed 
with children? 

Sir, if there were not a man alive who was then 
in Parliament, I ſhould, from this ſtate of the 
caſe, be convinced, the Parliament then intended 
the Prince ſhould have his 100,000, a year, with- 
out one ſhilling abatement z but I had then the ho- 
nour to be a member of Parliament myſelf, I know 
what was my own intention, 1 know what was the 
intention of many others; I know we all intended 
and expected that 100,0007. a year ſhould have 
been ſettled on the Prince of Wales as ſoon as he 
came to England: And I very well remember, 
the honourable gentleman who made the motion 


for ſettling the preſent civil liſt revenue, made uſe 


of it as anargument for his motian, that the Prince 
of Wales was then near of age, and that it would 
be very ſoon neceſſary to ſettle the ſame revenue 
upon him, that had been ſettled. upon his father, 
while Prince of Wales. This, Sir, I ſay, I very 
well remember; and I remember too, that it 
ſeemed to be the reaſon which had moſt weight 
with the houſe, and which, I believe, chiefly pro- 
cured his motion almoſt an unanimous approbation. 

© Gentle- 
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Gentlemen may talk what they pleaſe, about ga- 
thering the intention of an act of Parliament from 
the words only: This may be the rule in Weſ— 
minſter-hall, but it is impoſſible it can be the rule 
in either houſe of Parliament, eſpecially when 
thereare ſo many members now in each houſe, who 
had a ſhare in the paſſing of that law. They muſt 
gather the intention of the act from the intention 
they themſelves had at the time of its paſſing, and 
their teſtimony ought to have ſome weight with 
thoſe, who had not the honour of being members 
of either houſe at the time the law was paſſed. 
It certainly was the intention of Parliament, Sir, 
I hope it is ſtill the intention of Parliament, that 
his Royal Highneſs ſhould have at leaſt 100,000/7. 
a year out of the civil liſt ; and ſince it is now 
made manifeſt by the meſſage delivered to us in 
this debate, that he is like to be diſappointed of 
one half of what was, and J hope ſtill is intended 
for him by Parliament, it is become abſolutely 
neceſſary for us to addreſs his Majeſty, in order 
to know from him the reaſon of that diſappoint- 
ment. If the civil lift revenue produces above 
900,000. a year, as I believe it does, it may cer- 
cainly ſpare 100, ooo l. a year to the Prince of 
Wales ; if it produces but 800,000 l. a year nett, 
which no man believes, yet even in that caſe it 
may ſpare 100, oool. a year to the Prince of Wales, 
according to the beſt judgment we can form from 
the experience of any former reign : But ſuppoſe it 
true, that by reaſon of ſome new and extraordi- 
nary articles of expence, the civil liſt revenue can- 
not ſpare above 50,000 /. a year to the Prince of 
Wales, we ought to have that anſwer from the 
King himſelf, and in a proper and direct manner, 
which we can have, no other way but by means 
of the addreſs propoſed. If ſuch an anſwer ſhould 
be returned to us, I am fure it will then be our 
duty to inquire into the produce, and into the diſ- 
| « poſal 
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poſal of the civil liſt revenue, eſpecially that part 
of it which is pretended to be laid out in ſecret 
ſervices. The civil liſt revenue was never ſo high 
as in this reign ; it is a moſt dangerous revenue, 
eſpecially when a very conſiderable part of it may 
be applied no man knows how : it is a ſharp in- 
ſtrument in the hands-of a miniſter, which may 
ſome time or other be employed in cutting the 
throat of our conſtitution. During his preſent 
Majeſty's reign, we cannot apprehend that any 
part of it will be converted to a bad uſe; but I 
hope I ſhall never fee ſuch a revenue granted in 
any future reign, nor granted in ſuch a manner. 
Money generally carries perſuaſion along with it; 
therefore it is moſt juſtly to be apprehended, that 
ſome future guilty miniſter, provided with ſuch 
a large fund of perſuaſion, and that perſuaſion 
ſupported by an armed force, may be enabled 
to do whatever he pleaſes with our conſtitution 3 
and as either he or our conſtitution muſt be ſacri- 
ficed, we may eaſily judge which will bleed at the 
altar, | 

As his Majeſty's meſſage to the Prince was in 
writing, and is now communicated to us by his 
Majeſty's command, it may be made uſe of, and 
is certainly a very ſtrong argument in favour of 
the motion; but, Sir, I am ſurprized to hear the 
Prince's ſuppoſed anſwer made uſe of in this houſe 
as an argument againſt the motion; becauſe the 
Prince's anſwer neither was in writing, nor was 
defired to be given in writing; “ and, as I took 
it down in writing ſoon after his Royal Highneſs 
delivered it, I muſt beg leave to ſay, it was not 
exactly in the terms the noble Lords who brought 
the meſſage ſeem to have reported ; therefore I 
wiſh they had'given his Royal Highneſs previous 
notice of the meſſage, and defired that he might 


* The words of this paſſage were delivered in the bouſe of Commons by the 


late John Hedges, E; treaſurer to his Reyal Highneſs, 


prepare 
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prepare to give them an anſwer in writing, which 
would have prevented any ſurpriſe of the one ſide, 
or any miſtake on the other; for I am convinced, 


the noble Lords did not deſignedly make any 


miſtake in their report. Altho' I took down his 
Royal Highneſs's anſwer in writing, yet, Sir, I 
ſhall not pretend to communicate it to this houſe, 
ſince I have no authority from him for that pur- 
poſe 3 but thus much I may obſerve, that if his 
Royal Highneſs ſaid he was ſorry for any thing, 
it was, that he was ſorry any gentleman of either 
houſe of Parliament ſhould have occaſion to give 
himſelf any trouble about that ſettlement, which 
ought to be made upon him; and this, I believe, 
the greateſt part of the nation are ſorry for, as well 
as his Royal Highneſs: Iam ſure every man, who 
has a true regard either for his father or him, or 
for any of their illuſtrious family, muſt be ſorry 
for it. However, Sir, even ſuppoſe his anſwer 
had been in the very words reported, it is ſo full 
cf filial duty and reſpect, that it is a new argu- 
ment for the addreſs propoſed ; becauſe the great 
reſpect which his Royal Highneſs there ſhews for 
the King his father, may very probably prevail 
upon him to ſubmit to very great difficulties, 
rather than take the liberty of troubling his father 
with any new, tho* moſt neceſſary demand; which 
is a ſtrong argument for the neceſſity of his having 
a ſufficient independent ſettlement, -and for the 
Parliament's interpoſing in his behalf. | 
So unluckly, Sir, are the gentlemen of the other 
ſide of the queſtion, that nothing has happened, 
almoſt nothing has been ſaid during the whole 
debate, but what tends to fortify the argument 
againſt them. This, I am ſure, may moſt juſtly 
be ſaid of the melancholy account they have given 
us of that unlucky diſpute which happened between 


the preſent King, when Prince of Wales, and the 


late 
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late King his father, I ſhall moſt readily agree, 
that that diſpute was owing neither to any want 
of paternal affection in the late King, nor to any 
want of filial duty in the preſent, but to the pride 
and vanity of ſome mean and low ſycophants and 
tale-bearers. Now, Sir, I would be glad to know 
from thoſe gentlemen, what ſort of ſituation they 
think the preſent King, who was then heir appa- 
rent to the crown, would have been reduced to, if 
he had had no independent ſettlement of his own, 
or not a ſufficient independent ſettlement? The 
account they have given us of his ſituation is me- 
lancholy enough ; but it he had not been provided 
with a ſufficient independent ſettlement, would not 
the account of his ſituation have been a great deal 
more diſmal? Would not he have been obliged 
either to ſubmit to, and become the ſlave of thoſe 


very mean and low ſycophants, or to ſubſiſt by 


the generoſity and beneficence of his friends? And 
we know, Sir, how hard it is to meet either with 
generoſity or beneficence, when people are ſenſible 
that their generoſity and beneficence will be im- 
puted to them as a crime againſt the ſtate. Can 


any thing be ſaid, Sir, can any thing be thought 
of, that can juſtify our agreeing to the motion, 


more than this yery accident? For, if ever any 
ſuch unlucky accident ſhould happen, which God 
forbid! it may happen, when his Royal Highneſs 
is bleſſed with as many children as the King his 
father was when that accident happened to him; 


and we are not certain the court would, in ſuch 
a caſe, behave in the ſame manner towards his 


children. 
] am ſurprized, Sir, to hear a motion for an 
humble addreſs called a ſtarting ourſelves as the 


higher power, and bringing the Prince of Wales 
and his Majeſty as plaintiff and defendant before 


us. Can advice be called a decree, or is the com- 
N mon 
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mon ſtile of an addreſs the ſtile of a ſuperior 
power? But I am ſtill more ſurprized to hear it 
ſaid, our agreeing to the queſtion would be a de- 
termining, that his Majeſty has done injuſtice to 
his eldeft ſon. Does not every one know, that 
our Kings can do no wrong, that they can do no 
injuſtice ? If any wrong is done, we mult always 
neceſſarily ſuppoſe it done by the miniſters 3 and 
if any of them has told the King, that 50,000/. 
a year is ſufficient for ſupporting the Prince of 
Wales, or has led his Majeſty into ſuch an expence, 
that he cannot ſpare more out of the civil liſt, I 
will fay they have done injuſtice ; and the nation 
will, the nation ought to ſuppoſe they are no 
longer fit, nor ought to continue to rule over us : 
ſo that, whatever foreigners may think, no man 
who underſtands our conſtitution, can expect or 
ſuppoſe our agreeing to this motion will be at- 
tended with any ſuch misfortune as has been re- 
preſented. 
Our agreeing to this queſtion, Sir, can be at- 
tended with no misfortune to any branch of the 
royal family, nor can it be the occaſion of any 
quarrel or breach between the King and the Prince: 
indeed it may be the occaſion of his Majeſty's 
quarrelling with thoſe who have told him, that 
50,000 l. a year is enough for his eldeſt ſon; be- 
cauſe it is to be preſumed, his Majeſty will give 
more credit to his Parliament than to any coun- 
ſellor he has about him; and conſequently will diſ- 
miſs them from his councils, for telling him what 
he finds by the addreſs of his Parliament to be a 
notorious falſhood : or it may be the occaſion of 
his Majeſty's quarrelling with thoſe who have led 
him into ſuch an expence, as not to be able to 
ſpare above 50,000/. a year to the Prince of Wales; 
becauſe ſuch an addreſs from Parliament would 
certainly procure a contracting of that expence for 
the future, or would produce an inquiry into the 
« late 
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late management of the civil liſt revenue, by either 
of which his Majeſty would find, they had led 
him into a needleſs expence; the certain conſe- 
quence of which would be, his turning them out 
of his ſervice. Our agreeing therefore to the mo- 
tion can never produce any breach between the 
royal father and the royal fon ; but if we ſhould 
diſagree to the motion, it will afford an opportu- 
nity for evil counſellors to confirm his Majeſty in 
that error they have already endeavoured to lead 
him into; and as one wicked ſtep generally be- 
gets a ſecond, worſe than the firſt, they may very 
probably repreſent this motion in Parliament as 
procured by his Royal Highneſs, in order to di- 
ſtreſs his Majeſty's meaſures, and to procure him- 
ſelf a much larger ſettlement than he has any occa- 
ſion for. This ſecond ſtep we have ſome reaſon 
to dread, Sir, even from the words of the meſſage 
now before us; and therefore we have great rea- 
ſon to dread, that our diſagreeing to the motion 
may produce, or at leaſt be the diſtant cauſe of a 
perpetual breach between the father and ſon ; but 
in that caſe 1t cannot be ſaid, that thoſe who have 
endeavoured to do Juſtice to the ſon were the cauſe 
of the breach; we muſt look for the cauſe in the 
oppoſite corner; and, I hope, if there ſhould ever 
be any neceſſity for an amputation, it will fall upon 
thoſe who moſt juſtly deſerve it. | 

* © We have heard a great deal, Sir, of the ill 
effects our agreeing to this motion may have on 
the people without doors. Theſe apprehenſions, 
Sir, I have ſhewed to be without any foundation, 
at leaſt with reſpect to his Majeſty himſelf, or any 
of his illuſtrious family; but let us conſider the 
ill effects our not agreeing to this motion may 
have upon people without doors, with reſpect to 
the opinion they may from thence form of the 


® is paraxropb was ſpoke by the ben. Henry Bathurſt E 
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heir apparent to our crown, or of the juſtice and 
equity of Parliament. What will people think, 
what will they ſay of the Prince of Males, when 
they hear that his ſettlement is reduced to one half 
of what has, for theſe many years laſt paſt, been 
thought neceſſary for ſupporting the honour and 
dignity of the heir apparent or preſumptive to the 
crown of Great Britain; and that at a time when 
every other proviſion for the reſt of the royal fa- 
mily has been vaſtly increaſed ? The civil lift is 
now near double what it formerly was: The dowry 
ſettled upon her preſent Majeſty, and moſt deſerv- 
edly ſettled, is double what was ever ſettled upon 
any former Queen. The marriage-proviſion grant- 
ed by Parliament to the Princeſs Royal, is double 
what was ever given to any Princeſs Royal of Eng- 
land; for King Charles the firſt's daughter had but 
half the ſum, and even that, I believe, was never 
paid; and King James the ſecond's daughter, 
whom King Charles the ſecond looked on as his 
own, had but 40, ooo J. when married to the Prince 
of Orange, afterwards our glorious deliverer, nor 
was that ſum fully paid, I believe, till he came tobe 
our King, when I do not know but he might have 
intereſt enough to ſee himſelf paid. If we ſhould 
diſagree to this motion, will not the people have 
reaſon to conclude, that we have no great opinion 
of the merit of the preſent Prince of Wales? Will 
they not from thence imagine, he is not worthy of 
ſucceeding to the throne? They would certainly 
imagine ſo, Sir, if it were poſſible; but, thank 
God, his merit is publicly and generally known : 
Every one knows, that no part of any ſettlement 
made upon him will be hoarded up, to the detri- 


ment of public circulation, nor the leaſt part of it 


converted to. any wicked or ridiculous uſe : No, 
Sir, whatever he may have more than neceſſary 
for ſupporting the dignity of the apparent heir to 
our crown, will, we are ſure, be wholly employed 
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in acts of true charity and public utility. So far 
as the Prince can ſpare it, the wants of every de- 
ſerving man will be ſupplied, the unfortunate will 
be relieved, and whoever excels in virtue and true 
merit, will be rewarded. As this is the caſe with 
reſpect to his Royal Highneſs, what opinion can 
the people without doors form of the proceedings 
within? Will they not be apt to ſay, our proceed- 
ings are directed, not by juſtice, but by ſome 
ſelfiſh and ſordid conſideration ? 

Thus, Sir, I have given you my opinion fully 
and freely in this affair. [I know the danger | 
am in by appearing in favour of this motion. I 
may perhaps have a meſſage ſent me, I may loſe 
the command I have in the army, as other gentle- 
men have done, for the ſame reaſon, before me ; 
but I ſhould think myſelf a pitiful officer, if I were 
directed in my voting or behaviour in this houſe, 
either by the fears of loſing the commiſſion I have, 
or the hopes of obtaining a better; and if any 
miniſter whatever ſhould fend to threaten me with 
the loſs of my commiſſion, in caſe I did not vote 
in Parliament as he directed, I ſhould receive the 
meſſage with a ſuitable indignation, and ſhould be 
very apt to treat the meſſenger in ſuch a manner 
as I do not think decent here to expreſs.] While 
I have the honour to ſit in this houſe, I ſhall upon 
all occaſions endeavour to judge impartially, and 
ſhall always vote with freedom according as my 
honour and conſcience direct; and as I am con- 


vinced his Royal Highneſs has a right, and ought 


to have a ſufficient independent ſettlement ; as I 
am convinced 50,0007, a year is not a ſufficient 
proviſion for the heir apparent to the crown of 


Great Britain; as I am convinced the civil liſt, if 
rightly managed, may eaſily ſpare 100,000 I. a 


1 3 paſſage was ſpoke by tbe Carl of Weſtmoreland in the houſe of 
crass 


year 
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year for his royal highneſs ; as I am convinced 
this is the ſum which was intended for him by that 
Parliament which eſtabliſhed the preſent civil lift 
revenue; and as I am convinced His Majeſty has 
© been miſinformed, and ill- adviſed, otherwiſe this 
© ſum would have been ſettled upon him long before 
© this time; therefore, as a member of this houſe, 
as a loyal ſubject to His Majeſty, and as a ſincere 
* friend to his family, I think myſelf obliged in 
© duty, in honour, in conſcience, and in ſpite of 
every ſordid temptation to the contrary, to endea- 
* your as much as I can, to give my Sovereign a 
right advice, a true information.” 


The Speakers in this debate in the houſe of Com- 
mons were as follows, viz. | 


William Pulteney, Eſq; | Sir Jobn Rufhout. 

Sir John Barnard. Henry Bathurſt, Eſq; 
John Hedges, Eſq; William Noel, Eſq; 
Lord Baltimore. Sir Thomas Saunderſon. 


For the Motion. | Sir Wilfrid Lawſon. 


Edmond Waller, Eſq; Thomas Frederick, Eſq; 
Sir Villiam Wyndham. 

Richard' Herbert, Againſt the Motion. 
William Powlet, Eſq; Sir Robert Walpole. 
Philip Gybbon, Eſq; Maſter of the Rolls. 


Thomas Littleton, Eſqz | Henry Pelham, Eiq; 
Walter Plumer, Eſqz | Mr. Solicitor General, 
Richard Glanville, Eſq; Sir William Yonge. 
Thomas Bootle, Elqz | Toſeph Danvers, Eſq, 


Andi in the houſe of Lords the ſpeakers were as 
follows, vid. 


For the Motion. Againſt the Motion. 
Lord Carteret. | Duke of Newcaſtle, 
Lord Gower, Lord Viſ. Harrington, 
Duke of Bedford. Earl of Findlater, | 
Duke of Marlborough, | Earl of Lay. 
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For the Motion. Againſt the Motion. 
Earl of Cheſterfield. Earl of Scarborough. 
Lord Bathurſt, Lord High Chancellor, 


Earl of Weſtmoreland. Earl of Straford, 


The diviſion in the houſe of Commons on this 
queſtion was, 234 noes, 204 yeas 3 fo that it was 
carried againſt the motion by a majority of 30. And 
in the houſe of Lords, the diviſion on the queſtion 
was, in the houſe 79 not contents, 28 contents; 
proxies, 24 not contents, 12 contents; in the whole 
103 not contents, 40 contents: Majority againſt the 
motion 63. 


The Lords Proteſt on the motion to addreſs His Ma- 
jeſty to ſettle 100,000 l. per annum on the Prince of 
Wales. 


Die Martis, 25 Februarii, 1736. 


c HE houſe being moved, That an humble 
1 addreſs beprefented to His Majeſty, to ex- 
« preſs the juſt ſenſe of this houſe, of His Majeſty's 
great goodneſs and tender regard for the laſting 
welfare and happineſs of his people, in the mar- 
< riage of his royal highneſs the Prince of Vales; 
and as this houſe cannot omit any opportunity of 
« ſhewing their zeal and regard for His Majeſty's 
< honour, and the proſperity of his family, humbly 
to beſeech His Majeſty, That in conſideration of 
the high rank and dighity of their royal high- 
« nefles, the Prince and Princeſs of Wales, and their 
many eminent virtues and merits, he would be 
« graciouſly pleaſed to ſettle 100,000), a year on the 
Prince of Wales, out of the revenues chearfully 
granted to his Majeſty (for the expences of his 
civil government, and better ſupporting the dig- 
« nity of the crown, and for enabling his Majeſty to 
© make an honourable proviſion for his family) — 

ry © the 


— 
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the ſame manner his Majeſty enjoyed it before his 
happy acceſſion to the throne : And alſo humbly 
to beſeech his Majeſty, to ſettle the like jointure on 
her royal highneſs the Princeſs of Wales, as her 
Majeſty had, when ſhe was Princeſs of Wales; 


ready to do every thing on their part, to perform 
the ſame, as nothing will more conduce to the 
ſtrengthening of His Majeſty's government, than 
honourably ſupporting the dignity of their royal 
highneſſes, from whom we hope to ſee a nume- 
rous iſſue, to deliver down the bleſſings of his Ma- 
« jeſty's reign to the lateſt poſterity. 

The Duke of Newcaſtle, by His Majeſty's com- 
mand, made the like ſignification to the houſe of 
the meſſage ſent by His Majeſty in writing to the 
Prince of Wales, and of the report of his royal 
Highneſs's verbal anſwer, as is printed in the votes 
of the houſe of Commons of the 22d inſtant, 

And the ſame being read by the Lord Chancellor, 
after long debate upon the foregoing motion, 

The queſtion was put, Whether ſuch an addreſs 
ſhall be preſented to His Majeſty. | 
It was reſolved in the negative, 
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Difſentient.” 
I. Ba that this houſe has an undoubted right 
to offer, in an humble addreſs to His Ma- 
jeſty, their ſenſe upon all ſubjects, in which this houſe 
ſhall conceive that the honour and intereſt of the 
nation are concerned, 


2. Becauſe the honour and intereſt of the nation, 
crown, and royal family, can be concerned in no- 
thing more, than in having a due and independent 
proviſion made for the firſt- born ſon, and heir appa- 
rent to the crown. 

H h 2 3. Becauſe, 


and to aſſure His Majeſty, that this houſe will be 
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3. Becauſe, in the late King's reign, 100,000 1. a 
year, clear of all deductions whatſoever, was ſettled 
upon His preſent Majeſty when Prince of ales, out 
of a civil liſt not exceeding 700,000 J. a year. 


4. Becauſe his preſent Majeſty had granted him 
by Parliament ſeveral funds to compofe a civil liſt 
of 800,000 J. a year, which we have very good rea- 
ſon to believe bring in at leaſt 900,000 l. and are 
more likely to increaſe than to diminiſh. 


5. Becauſe out of this extraordinary and growing, 
civil liſt, we humbly conceive His Majeſty may be 
able to make an honourable proviſion for the reſt of 
his royal family, without any neceſlity of leſſening 
that revenue, which, in his own caſe, when he was 
Prince of Wales, the wiſdom of Parliament adjudged 


to be a proper maintenance for the firſt-born ſon, 
and heir apparent of the crown. | 


6. Becauſe it is the undoubted right of Parlia- 
ment to explain the intention of their own acts, and 
ro. offer their advice in purſuance thereof, And 


though, in the inferior courts of Meſt minſter-Hall the 


Judges can only conſider an act of Parliament ac- 
cording to the letter and expreſs words of the act, 
the Parliament itſelf may proceed in a higher way, 
by declaring what was their ſenſe in paſſing it, and 
on what grounds, eſpecially in a matter recent, and 


within the memory of many in the houſe, as well as 
out of it. | | 


7. Becauſe there were many obvious and good 
reaſons, why the ſum of 1003000 J. per annum for 
the Prince, was not ſpecified in the act paſſed at that 
time, particularly his being a minor, and unmarried. 
But we do apprehend, that it is obvious, that the 


Parliament would not have granted to His Majeſty 


ſo great a revenue above that of the late King, —y 
| wit 
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with an intention that 100,000 J. a year ſhould at 
a proper time be ſettled on the Prince, in the ſame 
manner as it was enjoyed by his royal father when 
he was Prince of Wales: And his royal highneſs 
being now thirty years old, and moſt happily mar- 
ried, we apprehend it can no longer be delayed, 
without prejudice to the honour of the family, the 
right of the Prince, and intention of the Parliament. 
And as in many caſes the crown is known to ſtand 
as truſtee for the public, upon grants in Parliament; 
ſo we humbly conceive, that in this caſe, according 
to the intention of Parliament, the crown ſtands as 
truſtee for the Prince, for the aforeſaid ſum. 


8. Becauſe we do conceive, that the preſent Prin- 
ceſs of Yales ought to have the like jointure that 
her preſent Majeſty had when ſhe was Princeſs of 
Wales; and that it would be for the honour of the 
crown, that no diſt inction whatſoever ſhould be made 
between perſons of equal rank and dignity. 


9. Becauſe we apprehend, that it has always been 
the policy of this country, and care of Parliament, 
that a ſuitable proviſion, independent of the crown, 
ſhould be made for the heir apparent, that by ſhew- 
ing him early the eaſe and dignity of independence, 
he may learn by his own experience, how a great 
and free people ſhould be governed, And as we 
are convinced in our conſciences, that if this queſ- 
tion had been paſſed in the affirmative, it would 
have prevented all future uneaſineſs that may unhap- 
Pily ariſe upon this ſubject, by removing the cauſe of 
ſuch uneaſineſs, and giving fl royal highneſs what 
we apprehend to be his right ; we make uſe of the 
privileges inherent in members of this houſe, to clear 
ourſelves to all poſterity, from being concerned in 
laying it aſide, 
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10. Laſtly, we thought it more incumbent u 
on us to inſiſt upon this motion, for the ſake of 
this royal family, under which alone we are ful- 
* ly convinced we can live free, and under the 
royal family we are fully determined we will live 


© free, 


Winchelſea and Cardigan, Weymouth, 
(Nottingham, Marlborough, Bathurſt, 

Berkſhire, Carteret, Coventry, 
Cobbam, Bridgwater, _, 
Cheſterfield, Bedford, Suffolk. 


In the bouſe of Lords there happened a debate in rela- 
tion to form, occaſioned by the former debate, which being 
ſomething curious, we ſhall give a ſhort account of it, 


The Duke of Newcaſtle, who was the firſt that 


Lords about ſpoke in that houſe againſt the motion, concluded 


reading his 
Majeſty's 
meſſage, 


Lord Carte- 
ret's ſpeech. 


his ſpeech with acquainting their Lordſhips, that he 
had a meſſage from his Majeſty to communicate to 
them; and after reading in his place the ſame meſ- 
ſage which had before been communicated to the 
houſe of Commons, and of which we have already 
given a copy, he delivered it to the houſe, and the 
Earl of Strafford moved it might be read a ſecond 
time by the noble Lord on the Wooll-ſack ; where- 
upon the Lord Carteret ſtood up and ſaid, That 
by the conſtant form and method of proceeding, 
it had always been deemed inconſiſtent with the 
© honour and dignity of that houſe, to have any 
papers or writings read a ſecond time by the noble 
Lord on the Wooll- ſack, except ſpeeches or meſſa- 

ges made or ſent by his Majeſty in writing direct 
« ly to that houſe : That as for all other writings, 
or papers, delivered or communicated at any time 
< to that houſe, if they were to be read a ſecond 


time, the conſtant cuſtom had been, to have them 
© read 
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< read a ſecond time by the clerk at the table. That 
he was not againſt having that paper read a ſecond 
* time, which the noble Duke had, by his Maje- 
« ſty's command, communicated to them; but as it 
was no meſſage in writing from his Majeſty di- 
« rectly to that houſe, but only an account of a meſ- 
* ſage his Majeſty had been pleaſed to ſend to his 
royal highneſs the Prince of Wales, and of the 
« anſwer his royal highneſs had returned to that 
< meſſage, therefore he thought it ought to be read 
ca ſecond time, not by the noble Lord on the Wooll- 
£ ſack, but by the clerk at the table.” | 


To this it was anſwered by the Lord Delawar, Lord Dela 
the Earl of Cholmondeley, and the Earl of Nay, in get. 
ſubſtance, That as the paper communicated to 
them was of the utmoſt importance, and ſo ver 
long, that no Lord of that houſe could judge 
rightly about it, upon hearing it only once read, 
it would be abſolutely neceſſary to have it read a 
ſecond time. That if any foreign Potentate ſhould 
ſend a letter or memorial to his Majeſty, and he 
ſhould think fit to communicate the ſame to that 
houſe, every one of their Lordſhips had a privi- 
lege to deſire it might be read a ſecond time, be- 
fore the houſe could enter into any conſideration 
relating to it; and as the meſſage then delivered 
to them in writing, was of as great importance 
as any ſuch letter or memorial could well be, 
therefore it ought ro be read a ſecond time, before 
they proceeded to take it into their conſideration, 
eſpecially, as the ſecond reading had been moved 
for by one of their Lordſhips. That the noble 
Duke had told them, he had expreſs orders from 
His Majeſty to communicate it to them, therefore 
it ought to be conſidered as a direct meſſage from 
His Majeſty to that houſe, and conſequently, as it 
was in writing, it ought to be read a ſecond time, 
H h 4 and 
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© and that ſecond reading ought to be by the noble 
Lord on the Wooll-fack, and not by the clerk at 
the table.“ 


To which it was replied by the Lord Bathurſt, 
That the queſtion was not, whether or no the meſ- 
ſage ſhould be read a ſecond time, but whether it 
< ſhould be read a ſecond time by the Lord on the 
£ Wooll-ſack, or by the clerk at the table? As to 
which, he would deſire, no other argument, for 
convincing him that it ought to be read a ſecond 
time by the clerk at the table, than that which 
had been mentioned by the noble Lords who ſeem- 
ed to be of a different opinion; for if his Ma- 
jeſty ſhould receive a letter, memorial, or other 
writing, from any Potentate in Europe, and ſhould 
think fit to communicate it to the houſe, ſurely 
the Lord, who in that caſe might be honoured 
with His Majeſty's commands, would tell the 
houſe, he had expreſs orders from His Majeſty to 
communicate ſuch a letter, memorial, or writing, 
to the houſe; and yet in that caſe ſuch a letter, 
memorial, or writing, would not be read a ſecond 
time by the Lord on the Wooll- ſack; it would be 
contrary to precedent, and inconſiſtent with the 
dignity of the houſe to do ſo; it would be read a 
ſecond time only by the clerk at the table, and 
then reported to the houſe by the Lord on the 
Wooll-ſack: That this had been their conſtant 
cuſtom in all ſuch caſes; and the reaſon was plain, 
becauſe in ſuch caſes there 1s no meſſage in wri- 
ting ſent by His Majeſty directly to the houſe, the 
only direct meſſage trom His Majeſty to the houſe, 
is a verbal meſſage, and that verbal meſſage is de- 
livered by the noble Lord, when he tells them he 
has orders from His Majeſty to communicate ſuch 
a writing or paper to them. That if His Majeſty 
* ſhould order a long treaty or negotiation between 
him anda foreign Prince to be communicated to 
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© the houſe, there would be the ſame reaſon for ha- 
* ving it read a ſecond time by the Lord on the 
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Wooll-fack, as there was, or could be pretended, 
for having His Majeſty's meſſage to the Prince, 
and the Prince's anſwer, read a ſecond time by the 
Lord on the Wooll-ſack ; and as no ſuch thing 
© had ever been done in the former caſe, therefore 
he thought it ought not to be done in the latter. 


This 1s the ſubſtance of what was ſaid upon this 
head; but the queſtion was not fully debated ; for as 
many ſeemed to be impatient to have the meſſage 
read a ſecond time, the Lords who were for having 
it read only by the clerk at the table, ſubmittec 
without a diviſion, and it was read a ſecond time by 
the noble Lord on the Wooll-fack ; after which 
they proceeded in the debate upon the chief motion; 
and at the end of that debate, the Earl of Strafford, 
who was the laſt that ſpoke, ſaid, That, altho' Lord ww, 
© he was, in his opinion, againſt the motion, and J rseb. 
therefore obliged to differ from thoſe with whom 
he had generally agreed, and would again agree, 
he believed, in all matters where the conſtitution 
or liberties of his country were concerned, neither 
of which, he thought, had any concern in the que- 

« ſtion then before them, yet, he thought it would 
© be better, and more decent, to wave putting any 
£ queſtion upon the motion; for which reaſon, if 
any of their Lordſhips appeared to be of his opi- 
* nion, he would move, to adjourn till next mor- 
* ning.* But as no Lord ſeemed inclined to ſecond 
this motion, his Lordſhip waved making it; 
and the queſtion being put upon the principal 


motion, it was carried in the negative, as above 
related. 


6 


3 


NV. edneſday, Feb. 2,4 petition of the gentle- An account 


men, clergy, and other freeholders of the il dee 
county 
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county of Norfolk, whoſe names were thereunto ſub- 
ſcribed, in behalf of themſelves, and of a great num- 
ber of the freeholders of that county, complaining of 
an undue election and return for the ſaid county, was 
preſented to the houſe, and read; and it was or- 
dered, that the matter of the faid petition ſhould be 
heard at the bar of that houſe, upon Thurſday the 
third day of March then next ; and that liſts, with 
reſpect to the ſaid election, ſhould be, in purſuance 
of the reſolution of that houſe, delivered by that day 
three weeks, viz. Feb. 23. 

This was the firſt petition relating to controverted 
elections that was preſented, and, it it had been pro- 
ſecuted, would certainly have taken up all the time 
the ſeſſion had to ſpare for ſuch affairs, and would 
probably have ended in the fame manner with the 
Yorkſhire election, in the preceding ſeſſion; but on 
March 2, a motion was made, that the petitioners 
might be at liberty to withdraw their petition, which 
was accordingly granted, and, the controverſy being 
thus ended, Mr. Speaker was next day ordered by 
the houſe to iſſue his warrant to the clerk of the 
crown, to make out a new writ for electing a Knight 
of the ſhire to ſerve in the preſent Parliament for 
the ſaid county, in the room of Villiam Wodehouſe, 
Eſqz who had died after his election and return, 
againſt which the ſaid petition was preſented, 

Tho? this election was thus given up, yet there 
was one thing happened relating to it, which, as the 
point was not then properly determined, may here- 
after occaſion a diſpute in ſome other election; and 


therefore we think ourſelves obliged to give ſome 
account of it. 


The reſolution of the houſe relating to the deli- 
vering of liſts of controverted voters, which is a re- 
ſolution always agreed to, the beginning of each ſeſ- 
ſion, and in purſuance of which, the liſts, with re- 
ſpect to this controverted election, had been ordered 

to 
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to be delivered as before mentioned, is as follows, 
viz. That in all caſes of controverted elections for coun- 
ties in England and Wales, 10 be heard at the bar of 
that houſe, or before the committee of privileges and 
eleftions, the petitioners ſhould by themſelves, or by their 
agents, within a convenient time, to be appointed ei- 
ther by the houſe or the committee of privileges and 
elections, as the matter to be heard ſhall be before the 
houſe or the ſaid committee, deliver to the filling mem- 
bers or their agents, liſt of the perſons intended by the 
petitioners to be objefted to, who voted for the ſulting 
members; giving, in the ſaid lifts, ihe ſeveral heads of 
objeftion, and diſtinguiſhing the ſame againſt the names 
of the voters excepted to; and that the fitting members 
ſhould, by themſelves, or by their agents, within the 
ſame time, deliver the like liſts on their part, to the 
petitioners or their agents, 
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In purſuance of this reſolution, and according to Debate a- 


the order of the houſe, the petitioners for the coun- 


bout liſts of 
controverted 


ty of Norfolk, and the fitting member for that coun- voters. 


ty, there being then only one in the houſe, who ſup- 
ported the election of himſelf and the other member 
deceaſed, delivered liſts to each other reſpectively, 
within the time limitted by the houſe ; but in the 
liſts delivered by the petitioners to the ſitting mem- 
ber, the heads of objection were not properly diſtin- 

uiſhed againſt the names of the voters excepted to; 
Dr almoſt all the material heads of objection that 
could be made againſt any voter for the county, were 
ſet againſt the name of almoſt every voter they ex- 
cepted to; which the fitting member thought con- 
trary to the reſolution, and therefore he made his 


complaint to the houſe, and repreſented, * T hat the The ſttting 


«* reſolution had been agreed to, in order to ſave 


member's 
complaint, 


trouble and expences to both parties concerned, with hure 
© andlikewiſe to preventeither party's taking up the 


time of the houſe with examining witneſſes to an 
* objection 
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objection he could not fully prove, and then fly- 
ing from that to another, from thence to a third, 
Sc. Thar if either party thought he had ſeveral 
objections to any voter, each of which would be 
of itſelf ſufficient, he ought, by the reſolution, 
to fix upon that objection which he thought he 
could moſt clearly prove, and diſtinguiſh that head 
of objection only, againſt the name of that voter 
by which means the other party might know what 
he had to do, and might prepare proper proofs 
or materials for ſupporting the right of his voter 
againſt that objection: But in the manner the liſts 
had been delivered to him, it would be impoſſible 
for him to know what to do, for that it would 
be vaſtly troubleſome and expenſive to prepare 
proper proofs and materials for ſupporting the 
right of a voter againſt every objection that 
could be made; and if he prepared to anſwer 
one objection only, he might at laſt find himſelf 
obliged to anſwer another objection, for the an- 
ſwering of which he could not then poſſibly have 
an opportunity to prepare: That if the method, in 
which the petitioners liſts were drawn up, ſhould 
be admitted, it would render that part of the reſo- 
lution quite uſeleſs, which relates to the diſtin- 
guiſhing the heads of objection againſt the names 
of the voters excepted to; for if all the heads of 
objection that could poſſibly be made againſt any 
voter, ſhould be let againſt the name of every 
voter, it would be the very ſame with making no 
particular objection at all, which would leave both 
parties as much at liberty to vex one another, and 
to take up the time of the houſe unneceſſarily, as 
if no ſuch reſolution had ever been made: And 
laſtly, that in the particular caſe then before them, 
it would be a great hardſhip upon him; becauſe 
in the liſts he had delivered to the petitioners, he 
had ſtrictly conformed to the reſolution of the 

Jak « houſe, 
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* houſe, which would give the petitioners a very 
great advantage over him; therefore he deſired 
they might be ordered to amend their liſts, and to 
put them in that method which was preſcribed by 
the reſolution. 


To which it was anſwered, © That by the reſolu- Anſwer. 


« tion it was not intended to limit either the peti- 
« tioners or the ſitting member, to the making but 
one objection only againſt each voter excepted to; 
nor could it be ſuppoſed that the houſe meant any 
« ſuch thing, when they agreed to that reſolution z 
« becauſe it would be doing injuſtice to both, to li- 
mit them to the making but one objection to a 
voter, againſt whom they had ſeveral material ob- 
« jections ; therefore it was to be preſumed, the re- 
« ſolution intended only to oblige each party to ex- 
plain and expreſly mention the ſeveral objections 
they were to make againſt each voter excepted to, 
< which was the method the petitioners had taken 
« with reſpect to the liſts they had delivered; and 
« by that method the fitting member might know 
« what to do, and could be put to no greater ex- 
« pence or trouble than the nature of the caſe requi- 
red; for if he found that any one of the objections 
« propoſed was well founded, and would probably 
« be ſufficiently proved, it would be quite unneceſſa- 
ry for him to put himſelf to any expence or trou- 
« ble in ſupporting the right of a voter, who, he 
* knew, had no right; nor could the time of the 
< houſe be unneceſſarily taken up, becauſe each 
party would begin with examining witneſſes as to 
< that objection which he thought the ſtrongeſt, and 


£ which he thought he could the moſt fully prove; 


and if he found he had fully proved that objec- 
© tion, he would proceed no farther, nor trouble 
© himſelf or the houſe with proving any other ob- 
« jection ; whereas, if his witneſſes for proving that 

| « objection 
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objection, ſhould not, in their examination before 
the houſe, come up to that which they had decla- 
red to him in the country, which was often the 
caſe, it would be injuſtice to preclude him from 
proving any other objection, when he found he 
neither had, nor could fully prove the objection 
he had firſt inſiſted on; and therefore they did 

not think themſelves obliged by the reſolution to 
amend their liſts, or to deliver them in any other 
manner than what they had done: However, 
that they might not be thought to intend, and 
as they did not deſire to take any ſort of ad- 
vantage of the ſitting member, they were wil- 
ling to amend their liſts, and to put them in 
the very ſame method with thoſe delivered to 
them by him; ſo that it would be quite unneceſ- 
ſary for the houſe to interpoſe in the affair, or to 


come to any new reſolution, or order, upon that 
head. 


This compliance in the petitioners prevented a 


reply, and likewiſe prevented the houſe's coming 


to any new reſolution, or any determination, for 
explaining their former reſolutions ; ſo that the point 
in diſpute remains undetermined, and, if no new 
law be made for regulating the elections for coun- 
ties, it may be the ſubject of ſome future debate. 


LIES ſame day, viz. Feb. 2, and immediately 
aſter the proper orders were made for hearing 
the petition from Norfolk, as before mentioned, a 
petition of Sir Jobn Glynn, Bart. complaining of 
an undue election and return for the borough of 
Flint, in the county of Flint, was preſented to the 
houſe and read; and it was ordered, That the 
matter of the ſaid petition ſhould be heard upon 
Tueſday, March 8, then next; which order was 
afterwards put off to Thur/day, March 24, when 
the houſe proceeded to the hearing of the * | 
o 
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of the ſaid petition 3 and the petition, and the laſt 
determination of the houſe, concerning the right of 
electing a burgeſs to ſerve in Parliament for the 
faid borough, made May 21, 1728; and alſo the 
ſtanding order of the houſe, made Jan. 16, 1735, 
for reſtraining the counſel at the bar of that houſe, 
or before the committee of privileges and elections, 
from offering evidence touching the legality of votes 
for members to ſerve in Parliament for any county, 
ſhire, city, borough, cinque-port, or place, contrary 
to the laſt determination of the houſe of Commons z 
were read. 

Then the counſel for the petitioner were heard; 
and the original poll taken at the ſaid election, be- 
ing produced ; and the title thereof, and the total 
number of votes for each candidate, being read 
they examined ſeveral witneſſes, touching the beha- 
viour of the returning officers at the time of taking 
and cloſing the faid poll, and the declaration of the 
number of votes, and of the majority, and touching 
a ſcrutiny to be had, and the manner of making the 
return, and the declaration of one of the returning 
officers, and the inſtructions to him given by the ſit- 
ting member previous to the election, and other oc- 
currences at and after the ſaid election : After which, 
the ſaid return, dated May 16, 1734, on which day 
the poll was cloſed, being read, the counſel for the 
petitioner were farther heard, as to the merits of the 
return; when they inſiſted, that the counſel for 
the fitting member ſhould proceed to juſtify the re- 
turn, before the merits of the election ſhould be pro- 
ceeded upon: As to which point the counſel for 
the ſitting member were heard by way of anſwer, 
and the counſel for the petitioner by way of reply; 
and then the counſel on both ſides being, according 
to direction, withdrawn, the following motion was 
made, viz, | 


That 
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That the counſel for the ſitting member be directed 
to proceed, in order to juſtify the return for the borough 
of Flint, before the merits of the election are proceeded 
upon. L 


- Upon this motion there was a long debate, and 
the queſtion being at laſt put, it was carried in the 
negative, by-205 to 166. | 


After which, the farther hearing of the matter of 
the ſaid petition was ordered to be adjourned to 
Tueſday then next; when the counſel for the petitioner 
proceeded in their evidence; and having propoſed 
to qualify ſeveral perſons, whoſe votes for the 
titioner appeared, upon the original poll taken at 
the ſaid election, to have been diſallowed by the re- 
turning officers, they examined Benjamin Hughes, 
one of the Church-wardens of the pariſh of Ine, 
at and before the time of the ſaid election, in or- 
der to qualify one of the ſaid perſons; and a paper 
being by the ſaid witneſs produced, purporting to 
be the church and poor rate for the borough of Flint 
in the year 1733, the counſel for the ſitting mem- 


ber (having croſs- examined him, and examined a 


witneſs in relation to the ſaid paper) objected to the 
admitting of that paper in evidence: As to which 
objection, the counſel for the petitioner were heard 
by way of anſwer, and the counſel for the ſitting 
member by way of reply; and then the counſel on 
both ſides being, by direction, withdrawn, the fol- 
lowing motion was made, viz, 


. That the paper produced by Benjamin Hughes be 
admitted in evidence, as the rate for the church and 
poor of the borongh of Flint for the year 1733. 


Upon this motion there was likewiſe a debate ; but 


upon the queſtion's being put, it was carried in the 


negative; and then the farther hearing of this mat- 
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ter was ordered to be adjourned till Thur/day morn- 
ing then next. 

On that day the counſel for the petitioner exa- 
mined ſeveral witneſſes, and produced evidence, in 
order to qualify ſeveral perſons, whoſe votes for the 
petitioner appeared; upon the original poll taken at 
the ſaid election, to have been diſallowed by the 
returning officers 3. and on the Tueſday following, 
being April 5, they examined ſeveral witneſſes, and 
produced evidence, in order to add to the poll of 
the petitioner ſevera] perſons, who offered to vote 
for him at the ſaid election, but were refuſed by the 
returning officers; and having propoſed to add to 
the ſaid poll Matthias Rogers, by proving that his 
landlord paid ſcot and lot for the tenement, in which 
the ſaid Maithias Rogers inhabited, they thereupon 
acquainted the houſe, that they intended to offer the 
like proof, as to the other perſons ; upon which 
they were directed to withdraw, and upon their be- 


ing withdrawn, the following motion was made, 
VIZ, | f 


That the inhabitants of the ſeveral boroughs of Flint, 
Rhydland, Caetwys, Caerguerley and Overton (in- 
cluding Knolton and Overton-foreign) renting lands 
.or tenements, for which the landlords thereof only pay 
ſcot and lot, have a right to vote in the election of a 


burgeſs to ſerve in Parliament for the borough of Flint 
in the county of Flint. | 


Upon this motion there was a long debite, and 
the previous queſtion being propoſed, viz. Whether 
that queſtion ſhould- be then put? It was, upon a 
diviſion, carried in the negative, by 149 to 115 3 ſo 
that there was no- queſtion put upon the motion: 
After this the counſel were again called in, when 
they proceeded in their evidence, by examining wit- 
neſſes, and producing evidence, in order to add to 
the poll of the petitioner the ſaid Matthias Rogers, 
Vol. XIV. i and 
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and ſeveral other perfons, who offered to vote for 
the petitioner at the ſaid election, and were refaſed 


by the returning officers. 


Next morning the houfe, according to order, pro- 
ceeded to the farther hearing of the ſaid matter, when 
the counſel for the petitioner examined ſeveral wit- 
neſſes, and produced evidence, in order to diſqualify 
ſeveral perſons, who voted for the fitting member; 
after which the farther hearing was ordered to be 
adjourned to Tuęſday the 19th, on account of Eaſter 
holy- days. 

Accordingly, on the 19th, the houſe reſumed the 
hearing of the ſaid matter, and the counſel for the 
fitting member being heard, they examined ſeveral 
witneſſes touching the occaſion of examining upon 
oath into the qualification of the electors, and of 
protracting the poll; and touching the threats and 
abuſive language offered to the returning officers, 
and an aſſault upon one of them; and the declara- 
tion of the number of votes, and the demand of a 
ſcrutiny ; and the manner of declaring the majority, 
and other tranſactions at and after the election: And 


the record of Nifi Prius upon an information proſe- 
cuted againſt Richard Williams,” clerk, for the ſaid 
aſſault upon John Roberts, one of the returning of- 


ficers, being produced, the verdict of the jury, by 
whom the ſaid Richard Williams was convicted of 
the ſaid aſſault, was read: After which the farther 
hearing was ordered to be adjourned till next morn- 


ing. | 


Next day, and the day following, the coonſed:for 


the ſitting member examined ſeveral witneſſes, and 
produced evidence, in order to diſqualify ſeveral 


perſons, whoſe votes for the petitioner appeared, 


upon the original poll taken at the faid election, to 


have been diſallowed by the returning officer, and 
whom the petitioner's counſel had endeavoured to 
| qualify ; 
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qualify ; and in order to diſqualify ſeveral perſons, 
who offered to vote for the petitioner at the ſaid 
election, and were refuſed by the returning officers, 
and' whom the counſel for the petitioner had endea- 
voured to add to his poll ; and likewiſe they exa- 
mined ſeveral witneſſes, in order to juſtify the votes 
of ſeveral perſons who voted for the fitting member, 
and whom the counſel for the petitioner had endea- 
voured to diſqualify. 


On Tueſday the 26th, when this affair was again 
reſumed, the counſel for the ſitting member proceed- 
ed farther to juſtify, as laſt mentioned; and then they 
examined witneſſes, and produced evidence, in order 
to qualify ſeveral perſons who offered to vote for the 
ſitting member at the ſaid election, and were refuſed 
by the returning officers ; after which they examined 
ſeveral witneſſes, and produced evidence, in order to 
diſqualify ſeveral perſons, who voted for the peti- 
tioner at the ſaid election, 


On Thurſcay the 28th, the counſel for the ſitting 
member ſummed up their evidence : Then the coun- 
ſel for the petitioner were heard by way of reply; 
and examined ſeveral witneſſes, and produced evi- 
dence, in order to juſtify the votes of ſeveral perſons, 
who voted for the petitioner at the ſaid election, and 
whom the counſel tor the ſitting member had endea- 
voured to diſqualify ; and alſo to diſqualify ſeveral 
perſons, who offered to vote for the fitting member 
at the ſaid election, and who were refuſed by the 
returning officers, and whom the counſel for the ſit- 
ting member had endeavoured to add to his poll ; 
and alſo to diſcredit and contradict ſeveral witneſſes, 
examined on the part of the fitting member: After 
which, part of the information proſecuted againſt 
Richard Williams, clerk, for the aſſault upon John 
Roberts, one of the returning officers, was read, _ 

+ the 
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the counſel for the petitioner having finiſhed their 
reply, the counſel on both ſides were ordered to 
withdraw. 

Thus the hearing of the matter of the ſaid peti- 
tion being finiſhed, and the counſel withdrawn, the 


following motion was then made, viz, 


That Sir George Wynne, Bart. is duly elected a 


burgeſs to ſerve in this preſent Parliament, for the bo- 
rough of Flint in the county of Flint. 


Whereupon Sir George HJ/ynne, the ſitting member, 


having been firſt heard in his place, and afterwards 
withdrawn, as uſual in ſuch caſes, there enſued a 


long debate; and the queſtion being at laſt put, it 
was carried in the affirmative upon a diviſion, by 


158 tO 107, 


The houſe of Commons having reſolved on the 
2d of February, that they would next morning take 
into conſideration the ſpeech of the Lords Commiſ- 

His Majeſty for holding that 
Parliament, to both houſes of Parliament, they ac- 
cordingly proceeded next day to take the faid ſpeech 
into conlideration, and the ſame being again read by 
Mr. Speaker, a motion was made, That a ſupply 
thould be granted to His Majeſty ; whereupon it was 
reſolved, That the houfe would next morning re- 
folve itſelf into a committee of the whole houſe, to 
conſider of the faid motion. 

Thus the committee of ſupply was eſtabliſhed in 
the uſual form; and as that committee 1s in every 
ſeſſion one of the chief committees, we ſhall give 
the hiſtory of it during the ſeſſion; in order that 
our readers may have at once, and as it were at 
one view, all the reſolutions agreed to in that com- 


mittee. 


On 
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On the 4th, the order of the day being read, for 
the houſe to reſolve itſelf into the ſaid committee, 
the ſaid ſpeech of the Lords Commiſſioners was or- 
dered to be referred to the ſame z and the houſe 
having then reſolved itſelf into the ſaid committee, 
they reſolved, That it was the opinion of that com- 
mittee, that a ſupply ſhould be granted to His Ma- 
jeſty; which was, on the Monday following, re- 


ported and agreed to by the houſe, nemine contradi- 
cente. 


On the gth, the houſe, according to order, re- 
ſolved itſelt again into the ſaid committee, and came 
to the following reſolutions, which were reported, 
and all agreed to by the houſe, viz. 

That ten thouſand men ſhould be employed for 
the ſea ſervice for the year 1737, beginning from 
January 1, 1736: That a ſum, not exceeding 4 /. 
per man per month, ſhould be allowed for maintain- 
ing the ſaid 10,000 men for thirteen months, inclu— 
ding the ordnance for ſea ſervice: And that a ſum, 
not exceeding 219,201 l. 65. 5d. ſhould be granted 
to His Majeſty for the ordinary of the navy (including 
half-pay to ſea-officers) for the year 1737. 


On the 18th, the ſaid committee came to the fol- 
lowing reſolutions, which were reported, and all 
agreed to by the houſe, viz. That the number of 
effective men to be provided for guards and garri- 
ſons in Great Britain, and for Guernſey and Jerſey, 
for the year 1737, ſhould be (including 1815 inva- 
lids, and 555 men, which the ſix independent com- 
panies conſiſt of for the ſervice of the 17ighlands) 
17,704 men, commiſſion and non-commitſion offi- 
cers included: That a ſum, not exceeding 647, 5491. 
IIs, 3d. + ſhould be granted to His Majeſty, for de- 
fray ing the charge of the ſaid 17,704 men: That a 
ſum, not exceeding 213, 710 l. 6 5. 5d. + ſhould be 
granted to His Majeſty, for maintaining His Majeſty's 

. 1i 3 forces 


456 


PARLIAMENTARY A. 1737, 


forces and garriſons in the Plantations, Minorca, and 
Gibraitar, and for proviſions for the garriſons at An- 
napelis Royal, Canſo, Placentia, and Gibraltar, for the 


year 1737. 


Oa the 28th, the ſaid committee came to the fol- 
lowing reſolutions, which were reported, and all a- 
greed to by the houſe, viz. That a ſum, not ex- 
ceeding 79,7231, 65. 3d, ſhould be granted to His 
Majeſty, for the charge of the office of ordnance for 
land ſervice, for the year 1737: That a ſum, not 
exceeding 604 J. 19 5. 2 d. ſhould be granted to His 
Majeſty, for defray ing the extraordinary expence of 
rhe office of ordnance for land ſervice, and not pro- 
vided for by Parliament: That a ſum, not exceed- 
ing 62, 401 J. 3 5. 6 d. à ſhould be granted to His 
Majeſty, to make good the deficiency of the grants, 
for the ſervice of the year 1736: That a ſum, not 
exceeding 10,043 J. 3 J. 10 d. 4 ſhould be granted 
to His Majeſty, to replace, to the ſinking ſund, the 
like ſum paid out of the ſame, to make good the 
deficiency of the additional ſtamp duties at Chriſt- 
mas, 1735, purſuant to a clauſe in an act of Parlia- 
ment paſſed in the fourth year of His Majeſty's reign, 
for railing 1,200,000 JI. by annuities and a lottery, 
for the ſervice of the year 1731 : That a ſum, not 
exceeding 42, 8 17 J. 10 5. ſhould be granted co His 
Majeſty, on account of the ſubſidy payable to the 
King of Denmark, purſuant to the treaty bearing 


L 


date September 19, 1734, for three quarters of a year, 


to September 19, 1737. 


On March 4, the ſaid committee came to the fol- 
lowing reſolutions, which were reported, and all 
agreed to by the houſe ; viz, That a ſum, not ex- 
ceeding 28,7071. 55.10 d. ſhould be granted to His 

ajeſty, upon account, for out-penſioners of Chel- 
| fea-hoſputal, for the year 173 3: That a ſum, not ex- 
n 56,4130. 145. 3 d. 5 ſhould be * 
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His Majeſty, for defraying ſeveral extraordinary ſer- 
vices and expences, incurred in the years 1735 and 
1736, and not provided for by Parliament : That 
a ſum, not exceeding 10, ooo J. ſhould be granted 
to His Majeſty, upon account, towards the ſupport 
of the royal hoſpital at Greenwich, for the better 
maintenance of the ſeamen of the ſaid hoſpital, worn 
out and become decrepid in the ſervice of their coun- 


try. 


On the 9th, the houſe reſolved itfelf again into 
the ſaid committee, and made ſome progreſs ; and 
on the 11th, being again in the ſaid committee, they 
came to the following reſolution, which was report- 
ed, and agreed to by the houſe, viz. That the ſum 
of one million ſhould be granted to His Majeſty, to- 
wards redeeming the like ſum of the increaſed capi- 
tal of the South Sea company, as is now commonly 
called Old South Sea annuities. 


On the 19th, the ſaid committee came to the fol- 
lowing reſolutions, which were reported, and all 
agreed to by the houſe, viz. That a ſum, not ex- 
ceeding 20,0001. ſhould be granted to His Majeſty, 
towards ſettling and ſecuring the colony of Georgia 
in America: That a ſum, not exceeding 10,000 /, 
ſhould be granted to His Majeſty, to be applied to- 
wards the maintenance of the Britiſh forts and ſet- 
tlements belonging to the royal African company of 
England, on the coaſt of Africa : That the ſum of 
4000 l. ſhould be granted to His Majeſty, towards 
repairing and finiſhing the collegiate church of 
St. Peter, Weſtminſter : That a ſum, not exceeding 
44,0851. 2 5. 6d. ſhould be granted to His Majeſty, 
upon account, for reduced officers of His Majeſty's 
land forces and marines, for the year 1737: That 
a ſum, not exceeding 39457. ſhould be granted to 
His Majeſty, for paying of penſions to the widows 
of ſuch reduced officers of His Majeſty's land forces 


Ii4 and 


PARLIAMENTARY A. 1737. 


and marines, as died upon the eſtabliſhment of half- 
pay in Great Britain, and who were married to them 
betore December 25, 1716, for the year 1737: That 
a ſum, not exceeding go, ooo. ſhould be grant- 
ed to His Majeſty, towards the rebuilding and re- 
pairing the ſhips of the royal navy, for the year 
1737. | 


This was the laſt time of the ſaid committee's ſit- 
ting; and by the above-mentioned reſolution it ap- 
pears, that the total ſum granted by that ſeſſion of 
Parliament amounts to 2,025,172 J. 95. 6d. , be- 


ſides the million granted for redeeming ſo much of 
the South Sca capital. 


As ſoon as the houſe had agreed to the three re- 
ſolutions of the Committee of ſupply, firſt above 
mentioned, relating to the ſeamen and navy, which 
was on Thurſday Febuary 10, they reſolved, that they 
would next morning reſolve themſelves into a Com- 
mittee of the whole houſe, to conſider of ways and 
means for raiſing the ſupply granted to His Majeſty ; 
and accordingly, next day the houſe reſolved. itſelt 
into the ſaid Committee, in which they reſolved, 
That it was their opinion, that towards raiſing the 
ſupply granted to His Majeſty, the duties on malt, 
mum, cyder, and perry, which, by an act of Parlia- 
ment of the gth year of His Majeſty's reign, had 
continuance to June 24, 1737, ſhould be farther 
continued, and charged upon all malt which ſhould 
be made, and all mum which ſhould be made or 
imported, and all cyder and perry which ſhould be 
made for ſale, within the kingdom of Great Britain, 
from June 25,1737, to June 24, 1738. Which 
reſolution was, according to order, reported to the 
houſe the next day, and agreed to; and the houſe 
ordered that a bill ſhould be brought in upon the 
aid reſolution, and that Sir Charles Turner, Mr. 
| H. 10:50; neee 
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Chancellor of the Exchequer, &c. ſhould prepare and 
bring in the ſame. 

T he ſaid Committee was by order continued from 
time to time, without ſitting, *till Monday, Marchi a, 
when the houſe reſolved itſelf again into this Com- 
mittee, and came to the following reſolution, which 
was reported and agreed to by the houſe, viz. That 
towards raiſing the ſupply granted to His Majeſty, 
the ſum of 2 5. in the pound, and no more, ſhould 
be raiſed in the year 1737, upon lands, tenements, 
hereditaments, penſions, offices, and perſonal eſtates, 
in that part of Great Britain called England, Wales, 
and the town of Berwick upon Tweed ; and thar 


a proportional ceſs, according to the ꝙth article 


of the treaty of Union, ſhould be laid upon that 
part of Great Britain called Scotland : After which 
the houte ordered, That a bill ſhould be brought in 
upon the ſaid reſolution; and that Sir Charles Turner, 
Mr. Chancellor of the Exchequer, &c. ſhould pre- 
pare and bring in the ſame. 


On the 18th, the ſaid Committee came to the fol- 
lowing reſolutions, which were reported, and agreed 
to by the houſe, but with ſome amendments to the 
third, as below mentioned, viz. That the dury of 
365. a barrel on ſweets granted by an act of the 
5th year of her late Majeſty Queen Anne, for the 
term of 96 years, and ſince made perpetual, ſhould 
from and after Zune 24, 1737, ceaſe and determine, 


That there ſhould be granted to His Majeſty for every 


barrel of ſweets made for ſale, from and after June 
24, 1737, the ſum of 12 5. the ſaid duties to be paid 
by the maker and makers of the ſaid ſweets, and fo 
in proportion for greater or leſſer quantities. That 
the allowance of 5 5. per barrel on Britiſb- made gun- 
powder exported, granted by an act of the 4th year 
of his preſent Majeſty's reign, which was to expire at 
the end of that ſeſſion of Parliament, ſhould be far- 
ther continued for ſeyen years. That towards raiſing 
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the ſupply granted to His Majeſty, a duty of 2 5. per 
buſhel ſhould be laid upon all apples, which at any 
time or times, from and after June 24, 1737, ſhould 
be imported and brought into the kingdom of Great 
Britain, over and above all cuſtoms, ſubſidies and 
duties before impoſed thereon. The third reſolution 
as amended and agreed to by the houſe was as fol- 
lows, viz. That the allowance of 45. 64. per bar- 
rel on Brit/h-made gun-powder exported, granted by 
an act of the 4th year of his preſent Majeſty's reign, 
which was toexpire at the end of that ſeſſion of Par- 
hament, ſhould be farther continued for ſeven years. 
Then the houſe ordered, That leave ſhould be given 
to bring in a bill or bills upon the ſaid reſolutions 
and that Sir Charles Turner, Mr, Chancellor of the 
Exchequer, Mr. Doddington, Sir George Oxenden, the 
Lord Sundon, Mr. Winnington, Mr. Attorney Gene- 
ral, Mr. Solicitor General, Mr. Scrope, and Mr. 
Edward Walpole, ſhould prepare and bring in the 
fame. J 


From the ſaid March 18, the order for this Com- 
mittee was continued from time to time, *till Friday 
May 6, when the houſe reſolved itſelf again into 
the ſaid Committee, and came to the following re- 
ſolutions, which were reported to the houſe on the 
Monday following, and are as follows, viz, That it 
was the opinion of that Committee, that towards raiſ- 
ing the ſupply granted to His Majeſty, there ſhould 
be iſſued and applied the ſum of one million out of 
ſuch monies as had ariſen,or ſhould or might ariſe out 
of the ſurpluſſes, exceſſes, or overplus monies, com- 
monly called the ſinking fund. That for the encou- 
ragement of the paper manufacture of this kingdom, 
there ſhould not be allowed any draw-back or re- 
payment of cuſtoms charged upon foreign paper, 
which ſhould be imported into Great Britain, upon 
the exportation thereof. That towards raiſing the 
ſupply granted to His Majeſty, a farther duty of 9 d. 

per 
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per buſhel ſhould be laid upon all oyſters imported 
into Great Britain, Of theſe three reſolutions, the 
firſt and ſecond were agreed to by the houſe ; but 
the third was re- committed: And it was ordered that 
it ſhould be an inſtruction to the gentlemen who 
were appointed to prepare and bring in a bill or bills 
upon the reſolutions of the 18th of March above- 
mentioned, that they ſhould inſert a clauſe or clauſes 
in one of the ſaid bills, purſuant to the ſaid ſecond 
reſolution. 


On the 17th, the ſaid Committee came to the fol- 
lowing reſolutions, which were reported, and agreed 
to by the houſe, viz. Thar the ſeveral rates and du- 
ties then payable upon foreign oyſters imported into 
this kingdom, ſhould from and after June 24, 1737, 
ceaſe and determine, That a duty of ſeven pence 
per buſhel, ſtrike meaſure of the Mincheſter corn- 
buſhel, ſhould be laid upon all foreign oyſters im- 
ported into this kingdom, in lieu of all other rates 
and duties before impoſed thereon. After which it 
was ordered, that a bill ſhould be brought in purſuant 
to the ſaid reſolutions 3 and that Sir Charles Turner, 
Mr. Horſemonden Turner, Mr. Scrope, Mr. Pollhill, 
Admiral Haddock, and Mr. Gybbon, ſhould prepare 
and bring in the ſame. 

This was the laſt time of the ſaid Committee's 
ſitting, and from their reſolutions it appears, that the 
ways and means propoſed for raiſing the ſupply for 
the preſent year, were (beſides the million granted 
out of the ſinking ſund) the malt tax, which is ge- 
nerally ſuppoſed to produce near 700,000/. a year, 
and the land- tax, which, at 25. in the pound, pro- 
duces near a million; and for making good the de- 
ficiency, His Majeſty was enabled to borrow any ſum 
or ſums of money, upon the credit of the duties laid 
on ſweets, not exceeding 500,000 J. at an intereſt of 
3 Per Cent. per Annum. | 
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Several of the above-mentioned reſolutions both 
in the Committee of ſupply, and in the Committee 
of ways and means, occaſioned long debates; but 
we thought it was proper to give firſt the reſolutions 
by themſelves, that our readers might at once ſee 
the ſeveral ſums granted for the ſervice of this year, 
and the ſeveral ways and means propoſed for raiſing 


| thoſe ſums; and hereafter we ſhall give an account 


of the debates in order as they occurred, the firſt of 
which was in relation to that reſolution of the Com- 


mittee of ſupply for keeping up 17,704 men of 
regular forces. 


The End of the FouRTEENTRH VoLUumE, 


